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DEFINITION OF SUCCESSION 

PETER KINDLER  

Full Professor of Civil Law, Commercial and Corporate Law, Private 
International Law and Comparative Law at the Ludwig-Maximilians-

University, Munich 
 
 

CONTENTS: I. Introduction: the function of the term succession within the 
Regulation. – II. Single aspects covered by the term succession. – 1. 
General approach. – 2. Does a legacy in personam constitute 
succession? – 3. Does a transfer of assets as a ‘reserved share’ 
constitute ‘succession’? – III. Universal succession and singular 
succession 

 
 
 

I. Introduction: the function of the term succession within 
the Regulation 

‘Succession’ is the key term for the scope of application of the 

Regulation (Article 1(1), first sentence) and the legal category of its 

general rule (Articles 21, 22, 23). The Regulation has adopted a broad 

concept of succession: according to its Recital No 9, the scope of the 

Regulation (EU) No 650/2012 includes all civil law aspects of 

succession to the estate of a deceased person. This is elaborated by 

the wide definition of ‘succession’ laid down in Article 3(1)(a) of the 

Regulation. It reads as follows: 

‘“Succession” means succession to the estate of a deceased 

person and covers all forms of transfer of assets, rights and obligations 

by reason of death, whether by way of a voluntary transfer under a 

disposition of property upon death or a transfer through intestate 
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succession’. 

 

II. Single aspects covered by the term succession 
1. General approach 
Article 3(1)(a) is more a description than a definition of the term 

succession. The provision, on the one hand, makes clear that 

succession means the transfer of assets under a disposition of 

property upon death – as defined in Article 3(1)(d) – or a transfer 

through intestate succession. On the other hand, Article 3(1)(a) points 

out that succession embraces the rights and the obligations of the 

deceased. This rudimental description of the concept of succession is 

substantiated by the non-exclusive enumeration of issues covered by 

Article 23(2) of the Regulation1 and the exceptions defined by Article 

1(2) of the Regulation. 

 

2. Does a legacy in personam constitute succession? 
As far as the transfer of assets under a disposition of property 

upon death is concerned, certain types of legacy might give rise to 

doubts. Under German law, a legacy (bequest) does not confer a right 

in rem. Instead, the bequest only has effect in personam, in other 

words, under the law of obligations. This is to say that the whole estate, 

including the objects of the bequest, is transferred to the heir or heirs. 

The legatee does not ‘succeed’ the deceased in the property of the 

asset concerned; the legatee receives it from the heir by virtue of a 

contract. This is because the heir is obliged to transfer ownership of 

the object of the bequest or assign it to the legatee.  

Example: The testator names his wife as the sole heir, and 

bequeaths the shares in his private limited company to his nephew. In 

the event of death, the widow becomes the sole heir. This means that 

                                                           
1 On Article 23, see the contribution of Daniele Muritano in this Study.  
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she will become the owner of all the shares in the private limited 

company on the basis of universal succession. However, she is 

obliged, on the basis of the disposition of property upon death, to 

transfer the capital shares in the private limited company, to the 

legatee by assignment.  

It might seem doubtful if a legacy in personam (Damnationslegat) 

can be considered succession within the meaning of the Regulation at 

all. In fact, in these cases the asset concerned is not transferred from 

the deceased to the legatee but from the heir to the legatee (e.g. in 

case of §§ 2147, 2174 BGB). Since, however, in the end the legatee 

is to own the asset, the intermediate transfer of the asset to the heir 

does not disqualify the acquisition of property on the basis of a legacy 

in personam as succession within the meaning of the Regulation. This 

is confirmed by Article 23(2)(e) of the Regulation. This provision covers 

the transfer of property to the heirs and, as the case may be, to the 

legatees of the assets, rights, and obligations forming part of the 

estate. This provision is not limited to the direct passing of the property 

from the deceased to the legatee.  

 

3. Does a transfer of assets as a ‘reserved share’ constitute 
‘succession’? 

Article 3(1)(a) considers any ‘transfer through intestate 

succession’ as succession within the meaning of the Regulation. It 

seems appropriate to extend the legal category of ‘intestate 

succession’ also to a transfer of estate as reserved share. This view is 

supported by Article 23(2)(h) under which the reserved share is 

covered by the law applicable to the succession.2 The Regulation does 

not differentiate between reserved shares with immediate effect in rem 

(like in France, Italy or Spain) and those with effect in personam (like 

                                                           
2 Anatol Dutta, ‘Article 21 Council Regulation 650/2012/EU’, in Münchener 

Kommentar zum BGB (6th edn, CH Beck 2015) vol 11, no 6. 



KINDLER  DEFINITION OF SUCCESSION 

JUST/2013/JCIV/AG/4666 12 JUST/2013/JCIV/AG/4666 

in Germany). In so far, there is no difference to the characterization of 

both legacies in rem and legacies in personam as matters of 

succession (see above, para 2).  

 
III. Universal succession and singular succession  

Succession within the meaning of the Regulation does not 

necessarily mean universal succession. Succession can also refer to 

a single asset, like in the case of a legacy in rem (see above, para II. 

2) or in the cases covered by Article 30 of the Regulation. Furthermore, 

in case of the presence of several heirs, company law (e.g. in 

Germany) with regard to certain partnerships may allow only for 

singular succession as opposed to a universal succession according 

to the general principles of the law of succession. In this case, the 

singular succession takes place.3  

There is no singular succession if a single asset (property rights, 

interests, and other assets) is transferred by way of gifts, joint 

ownership with a right of survivorship, pension plans, insurance 

contracts, and arrangements of a similar nature. In all these cases, 

succession takes place by virtue of a transaction inter vivos and not 

mortis causa, Article 1(1)(g) of the Regulation. 

 

                                                           
3 For details see the contribution of David Paulus, below. 
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CONTENTS: A) Introduction. – I. General problem: close interaction between 
both fields of law. – II. Overview of Article 1(2) (a-e). – III. General value 
and consequences of the exception. – B) Fields of family law and their 
relation to the succession law. – I. Article 1(2)(a) – Succession law and 
‘the status of natural persons, as well as family relationships and 
relationships deemed by the law applicable to such relationships to 
have comparable effects’. – a) Notion of ‘family relationships and 
relationships deemed by the law applicable to such relationships to 
have comparable effects’. – b) Preliminary questions in this context. – 
II. Article 1(2)(b) – Succession law and ‘the legal capacity of natural 
persons, without prejudice to point (c) of Article 23(2) and to Article 26’. 
– 1. The capacity to inherit (Article 23(2)(c) and Article 26(1)(b). 2. The 
capacity to make a disposition (Article 26). a) Article 26(1) Succession 
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Succession Regulation – protection mechanism. – III. Article 1(2)(c) – 
Succession law and ‘questions relating to the disappearance, absence 
or presumed death of a natural person’. – IV. Article 1(2)(d) – 
Succession law and ‘questions relating to matrimonial property 
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applicable to such relationships to have comparable effects to 
marriage’. –1. Scope of the conflict-of-law rules of the Succession 
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property rules. – a) Alignment through modification of the connecting 
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principle of unity of the estate. 3. Substantive law. – 4. Consequent 
difficulties. – a) Difficulties of characterization. – b) Problems of 
adaptation. – c) Problems of substitution. – 3. Matrimonial property law 
and the European Certificate of Succession. – 4. Conclusion. – V. 
Article 1(2)(e) – Succession law and ‘maintenance obligations other 
than those arising by reason of death’. – I. Scope of the Hague 
Protocol. – II. Characterization of national legal institutes in substantive 
law. – III. Problems in the context of the adaptation and of preliminary 
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questions. – C) Final abstract. 
 
 
 
A) Introduction 
I. General problem: close interaction between both fields of 

law 
Succession law and family law are very closely and complexly 

linked within a legal system and interact after the death of a person.1 

This interaction between family law and succession law in private 

international law is not only a sensitive and fundamental legal issue, 

but especially a political aspect, since the Member States attach great 

importance to these areas of law and the multifaceted different 

approaches of the States are founded on their individual traditions and 

cultures.2 As a consequence of this interaction in the case of a so-

called depeçage – when two or more law systems apply to the same 

case of death in different fields of law – inconsistencies and 

undesirable outcomes may arise. Therefore, it is of special interest if 

                                                           
1 Cf Eva Maria Derstadt, Die Notwendigkeit der Anpassung bei 

Nachlaßspaltung im internationalen Erbrecht, (Nomos 1998) 120; Max Planck 
Institute for Comparative and International Private Law, ‘Comments on the European 
Commission’s Proposal for a Regulation of the European Parliament and of the 
Council on jurisdiction, applicable law, recognition and enforcement of decisions and 
authentic instruments in matters of succession and the creation of a European 
Certificate of Succession’ (2010) 74 RabelsZ 522, 527f; Bernd von Hoffmann and 
Karsten Thorn, Internationales Privatrecht (9th edn, Beck 2007) s 9 para 53; Heinz-
Peter Mansel, ‘Vereinheitlichung des Internationalen Erbrechts in der Europäischen 
Gemeinschaft – Kompetenzfragen und Regelungsgrundsätze’,in Sabih Arkan, Aynur 
Yongalik and Başak Şit (eds), Festschrift für Prof. Dr. Tuğrul Ansay’a Armağan 
(Turhan Kitabevi 2006) 185ff, 197f; Deutscher Notarverein, ‘Stellungnahme vom 
10.06.2011 zum Vorschlag für eine Verordnung des Rates über die Zuständigkeit, 
das anzuwendende Recht, die Anerkennung und die Vollstreckung von 
Entscheidungen im Bereich des Ehegüterrechts (KOM (2011) 126 endg.) und zum 
Vorschlag für eine Verordnung des Rates über die Zuständigkeit, das 
anzuwendende Recht, die Anerkennung und die Vollstreckung von Entscheidungen 
im Bereich des Güterrechts eingetragener Lebenspartnerschaften (KOM (2011) 127 
endg)’ (2011) <www.dnotv.de/Dokumente/Stellungnahmen.html#a1_13> accessed 
on 4 September 2015, 2f. 

2 Michaela Navrátilová, ‘Familienrechtliche Aspekte im europäischen 
Erbkollisionsrecht. Unter Einbeziehung der Rechtsetzungskompetenz nach dem 
Vertrag von Lissabon’ [2008] GPR 144, 151 and 154. 
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and how the new Regulation (EU) No 650/2012 of the European 

Parliament and of the Council of 4 July 2012 on jurisdiction, applicable 

law, recognition and enforcement of decisions and acceptance and 

enforcement of authentic instruments in matters of succession and of 

the creation of a European Certificate of Succession [2012] OJ 

L201/107 (subsequently called the Succession Regulation) that has 

become applicable on 17 August 2015, will ensure legal certainty and 

harmonization in this context and also handle possible problems and 

frictions. 

 

II. Overview over Article 1(2)(a-e) 
The first fundamental issue relates to the scope of the conflict-of-

law rules of the Succession Regulation: The instrument might 

theoretically embrace family issues and thus avoid possible 

incompatibilities of both areas of law.3 However, according to Article 

1(2)(a-e) of the Succession Regulation, the following family matters 

are excluded from the scope of the Succession Regulation: ‘the status 

of natural persons, as well as family relationships and relationships 

deemed by the law applicable to such relationships to have 

comparable effects’ (Article 1(2)(a)), ‘the legal capacity of natural 

persons, without prejudice to point (c) of Article 23(2) and to Article 26’ 

(Article 1(2)(b)), ‘questions relating to the disappearance, absence or 

presumed death of a natural person’ (Article 1(2)(c)), ‘questions 

regarding the matrimonial property regimes and property regimes of 

relationships deemed by the law applicable to such relationships to 

have comparable effects to marriage’ (Article 1(2)(d)), and 

‘maintenance obligations other than those arising by reason of death’ 

(Article 1(2)(e)). 

                                                           
3 Cf, in regard to the property law, Stephan Lorenz, ‘Ehegattenerbrecht bei 

gemischt-nationalen Ehen – der Einfluss des Ehegüterrechts auf die Erbquote’ 
[2015] NJW 2157, 2160, who also rejects the applicability of the Succession 
Regulation on property law. 
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So far these excluded fields of law are mainly ruled by national 

private international law rules (such as the status of natural persons), 

but partly European or international private international law rules 

(such as for maintenance obligations the Hague Protocol of 23 

November 2007 on the Law Applicable to Maintenance Obligations) 

already exist or such provisions are at least being planned. One 

example is the Commission’s Proposal for a Council Regulation on 

jurisdiction, applicable law and enforcement of decisions in matters of 

matrimonial property regimes (COM (2011) 126).4  

 

III. General value and consequences of the exception 
The catalogue of exclusions from the scope in Article 1(2) of the 

Succession Regulation is to be considered exhaustive, i.e. matters not 

mentioned there are covered by the Succession Regulation, whereas 

the Succession Regulation does apply in none of its parts to the 

matters that are explicitly excluded from the scope pursuant to Article 

1(2).5 The interpretation and definition of the respective excluded and 

included fields of law require, in accordance with the jurisdiction of the 

CJEU, an independent, community-wide, and autonomous 

interpretation in light of the objectives and scheme of the instrument 

and the general principles emerging from a synopsis of the singular 

legal systems of the Member States.6 

The (possible) exception of family issues from the scope of the 

Succession Regulation does not cause a compulsory qualification of 

them as not belonging to succession law, but leaves the qualification 

to the Member State – in contrast to the positive assignment of a 

matter as within the scope of the Succession Regulation, which always 

                                                           
4 The following citations of COM (2011) 126 and 127 relate to the compromise 

text from the Presidency of 10 November 2014. 
5 Richard Frimston, ‘Article 1 para 2 and 6’ in Ulf Bergquist and others (eds), 

EU Succession Regulation, Commentary (Otto Schmidt 2015). 
6 Frimston, ‘Article 1’ (n 5) paras 3ff. 
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causes a compulsory qualification as being part of the succession law 

ruled by the Succession Regulation.7 However, it certainly brings 

about an Europeanisation of the content of the excluded matters.8 Due 

to this collateral Europeanisation from the date of application of the 

Succession Regulation (17 August 2015), there may be shifts between 

the so far nationally defined fields of law.9 Furthermore, with regard to 

possible frictions between both closely linked law fields, the 

Succession Regulation might resolve these difficulties or there might 

at least be necessary new solutions and approaches that differ from 

the nationally developed ideas. 

 

B) Fields of family law and their relation to the succession 
law 

I. Article 1(2)(a) – Succession law and ‘the status of natural 
persons, as well as family relationships and relationships 
deemed by the law applicable to such relationships to have 
comparable effects’ 

Article 1(2)(a) states that ‘the status of natural persons, as well 

as family relationships and relationships deemed by the law applicable 

to such relationships to have comparable effects’ shall not be ruled by 

the Succession Regulation. The civil status of persons still belongs to 

the autonomous law of the Member States and has not yet been 

harmonized. 

 

a) The notion of ‘family relationships and relationships 
deemed by the law applicable to such relationships to have 

                                                           
7 Anatol Dutta, ‘Artikel 1 EuErbVO’ in Jan v. Hein (ed), Münchener Kommentar 

zum Bürgerlichen Gesetzbuch (6th edn CH Beck 2015) vol 10, para 8. 
8 Heinrich Dörner, ‘EuErbVO: Die Verordnung zum Internationalen Erb- und 

Erbverfahrensrecht ist in Kraft!’ [2012] ZEV 505, 507. 
9 Heinrich Dörner, ‘Die Abgrenzung des Erbstatuts vom Güterstatut’, in Anatol 

Dutta and Sebastian Herrler (eds), Die Europäische Erbrechtsverordnung (Beck 
2014) para 2. 
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comparable effects’ 
In view of a definition of family relationships and relationships 

with ‘comparable effects’ the Succession Regulation itself does not 

give any indication. But to ensure a uniform interpretation within 

European conflict-of-law rules, Recital No 8 first sentence of the Rome 

I Regulation may be consulted.10 According to that, family 

relationships should cover parentage, marriage, affinity, and collateral 

relatives. With regard to ‘relationships deemed by the law applicable 

to such relationships to have comparable effects’ Recital No 8 second 

sentence of the Rome I Regulation and Recital No 10 second sentence 

of the Rome II Regulation point out that ‘the reference in Article 1(2) to 

relationships having comparable effects to marriage and other family 

relationships should be interpreted in accordance with the law of the 

Member State in which the court is seised.’ Thus, the law applicable 

according to the lex fori, i.e. the lex causae, decides if such a 

relationship does exist and what consequences arise from it.11 The 

rule is mostly interpreted as meaning that the law applicable according 

to the conflict-of-law rules of the lex fori decides then if these effects 

of the relationship according to the lex causae are comparable to those 

arising from family relationships.12  

Article 23(2)(b) shows that the European legislator considers, on 

the level of conflict of laws, the participation of the surviving partner 

                                                           
10 Dirk Looschelders, ‘Artikel 1 EuErbVO’ in Rainer Hüßtege and Heinz-Peter 

Mansel (eds), Nomos Kommentar BGB, vol 6 (2nd edn, Nomos 2015) paras 13ff; 
Jessica Schmidt, ‘Artikel 1’ in Beate Gsell and others (eds) beck-
online.Großkommentar (CH Beck 1.6.2014) para 16. 

11 Cf Dieter Martiny, ‘Artikel 1 Rom I-VO’ in Jan v. Hein (ed), Münchener 
Kommentar zum Bürgerlichen Gesetzbuch vol 10 (6th edn CH Beck 2015) para 28; 
Kieninger, ‘VO (EG) 593/2008 Art. 1 Anwendungsbereich’ in Ferrari and others 
(eds), Internationales Vertragsrecht (2nd edn CH Beck 2011) para 10; Schmidt, 
‘Artikel 1’ (n 10) para 16. 

12 Abbo Junker, ‘Art.1 Rom II-VO Anwendungsbereich’ in Jan v. Hein (ed), 
Münchener Kommentar zum Bürgerlichen Gesetzbuch (6th edn, CH Beck 2015) vol 
10 para 29; with another view Looschelders, ‘Artikel 1 EuErbVO’ (n 10) para 14; 
Ansgar Staudinger, ‘Artikel 1 Anwendungsbereich Rom II-VO’ in Reiner Schulze and 
others (eds), Bürgerliches Gesetzbuch (8th edn CH Beck 2014) para 5. 
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with the deceased’s estate as equal to the participation of the surviving 

spouse which may also be interpreted as a political sign of a general 

equality of partnerships and marriages.13 

However, the question whether a person has an inheritance right 

does not belong to the law of the status, which is excluded from the 

scope of the Succession Regulation, pursuant to Article 1(2)(a), but is 

a matter for the statute of succession that governs ‘the determination 

of the beneficiaries of their respective shares and of the obligations 

which may be imposed on them by the deceased, and the 

determination of other succession rights, including the succession 

rights of the surviving spouse or partner’ according to Article 

23(2)(b).14 On the other hand, the decision whether the person holds 

the status that is required by the applicable succession law in order to 

be entitled to a share is a preliminary question that is, as mentioned 

before, excluded from the scope of the Succession Regulation. 

 

b) Preliminary questions in this context 
Since the status of a person and his or her family relationships 

will often constitute preliminary questions in succession cases (which 

decide, for example, if a person is entitled to a reserved share), it is 

disputable how this exclusion of the issue is to be handled.15 

The Succession Regulation does answer whether the questions 

of status and family relationships have to be determined by the lex 

causae or the lex fori (in German selbständige oder unselbständige 

Anknüpfung), even though the Green Paper on succession and wills 

shows the legislator’s awareness of the problem16. 

                                                           
13 So Manfred Bruns, ‘Eingetragene Lebenspartnerschaften im Rahmen der 

EU-Erbrechtverordnung’ [2014] ZErb 181, 181. 
14 Dutta, ‘Vorbemerkung zu Art. 20 EuErbVO’ (n 7) paras 10ff. 
15 Cf Dutta, ‘Artikel 1 EuErbVO’ (n 7) para 11; Jutta Müller-Lukoschek, Die 

neue EU-Erbrechtsverordnung (ErbVO) (1st edn, Zerb 2013) 70. 
16 Cf Green Paper – Succession and wills {SEC (2005) 270} COM/2005/0065 

final. 
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Indeed, answering preliminary questions lege causae brings 

about a conflict-of-laws decision in issues that are explicitly excluded 

according to the clear wording of the Succession Regulation.17 

On the other hand, the international harmony of decisions of the 

courts within the European Union must probably be considered in 

European private international law as more relevant than the mere 

internal harmony of decisions of the Member States. Furthermore, with 

regard to the effet util of the Succession Regulation, and especially the 

functionality of the European Certificate of Succession (see also 

infra•), a lege causae connection is much more convincing in this 

context because only this way it will be possible to ensure that the 

same answers will be given to preliminary questions by the individual, 

competent authorities of all Member States.18 Nevertheless, it would 

not be appropriate to limit the lege causae connection only to 

preliminary questions in the context of the European Certificate of 

Succession, since this approach might seriously threaten consistency 

within the Succession Regulation.19 

A connection lege fori, on the contrary, can therefore only 

exceptionally take place when the relevant private international law 

rules are already harmonized, European private international law.20 

Since the Succession Regulation does not decide explicitly how to 

answer preliminary questions and this problem is highly discussed 

even within the singular Member States, there will likely not be 

                                                           
17 Jens Kleinschmidt, ‘Optionales Erbrecht: Das Europäische 

Nachlasszeugnis’ (2013) 77 RabelsZ 723, 765; Looschelders, ‘Artikel 1 EuErbVO’ 
(n 10) para 23. 

18 Cf Anatol Dutta, ‘Die Europäische Erbrechtsverordnung vor ihrem 
Anwendungsbeginn: Zehn ausgewählte Streitstandsminiaturen’ [2015] IPRax 32, 
36; Dutta, ‘Vorbemerkung zu Art. 20 EuErbVO’ (n 7) para 27; Dörner (n 8) 513; for 
another view (connection lege causae (‘selbständige Anknüpfung’) see Mark Uwe 
Pawlytta and Philipp Alexander Pfeiffer in Stephan Scherer (ed), Anwaltshandbuch 
Erbrecht (4th edn, CH Beck 2014) s 33 para 176. 

19 Kleinschmidt (n17) 766. 
20 Dutta, ‘Vorbemerkung zu Artikel 20 EuErbVO’ (n 7) para 29. 
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unanimous handling of the preliminary questions.21 However, as the 

Succession Regulation seeks to achieve the synchronization between 

forum and ius and more and more areas of private international law 

are likely to become harmonized by the European legislator (cf the 

Commission’s proposals on property law and the Commission’s plans 

for the mutual recognition of documents indicating civil status22) the 

relevance of this problem will probably markedly decrease.23 

In this context, so-called ‘limping matrimonies’ (hinkende Ehen) 

might also be of special interest, i.e. matrimonies which are not 

recognized as valid by one legal system, but are are valid in the view 

of another one because of different reasons like the violation of formal 

or substantive requirements at the conclusion of the marriage or an 

invalid divorce.24 For example, in Germany matrimonies are not valid 

when they were not concluded with the involvement of a German 

Standesbeamter (registrar), pursuant to Article 13(3) EGBGB, 

although they may be valid in the view of the law of the common 

residence of the spouses.25 However, it seems to be unfair not to 

attribute a succession right to the surviving ‘spouse’ if both persons 

lived together for a long time and in confidence of the validity of their 

marriage.26 Following the first-mentioned approach of a lege causae 

connection, these problems will mostly not even arise. The opponents 

of this view who plead for answering preliminary questions by the lex 

causae, however, also achieve fair results by adjustments in the 

                                                           
21 Cf Andrea Bonomi, ‘Il regolamento europeo sulle successioni’ [2013] RDIPP 

293, 296; Müller-Lukoschek (n 15) 71; Looschelders, ‘Artikel 1’ (n 10) paras 17ff. 
22 In regard of these plans, cf Rembert Süß in Rembert Süß, Erbrecht in 

Europa (4th edn zerb verlag 2015) s 3 para 9. 
23 Cf Looschelders, ‘Artikel 1’ (n 10) paras 20ff. 
24 Thomas Rauscher, Internationales Privatrecht (4th edn CF Müller 2012) 

paras 724ff. 
25 Cf Looschelders, ‘Artikel 1’ (n 10) para 24. 
26 Looschelders ibid ‘Artikel 1’ para 24; cf for a similar situation concerning a 

widow´s pension already BVerfG: Anspruch auf Witwenrenten aus ‘hinkender Ehe’ 
(1984) NJW 511. 
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application of the substantive law.27 

Results that are contradictory to the aims of the involved legal 

systems arise also when a divorce has not yet taken place, but a 

loosening of marriage ties has already occurred (like legal separation 

or the pendency of the divorce proceeding), or when a legal system 

provides for an inheritance right of a divorced spouse under certain 

circumstances (like in § 759(1) Austrian AGBGB).28 These situations 

will probably best be handled by qualifying the question if the 

matrimonial ties have already been loosened to the extent that they 

cause no longer an inheritance right as part of the law applicable to 

the divorce.29 

A further problem in this context may arise because some 

Member States do not recognize registered partnerships at all or 

because they do not recognize partnerships that are registered in 

other Member States as valid.30 It is also questionable if foreign, 

registered partnerships cause the legal effects that are required by the 

lex successionis to create an inheritance right, which is a question of 

substitution.31 Being aware of the problems (which, however, will often 

not be the case), the partners should therefore seek to soften these 

effects at least by testamentary dispositions.32 

 

II. Article 1(2)(b) – Succession law and ‘the legal capacity of 
natural persons, without prejudice to point (c) of Article 23(2) and 
to Article 26’ 

Pursuant to Article 1(2)(b), ‘the legal capacity of natural persons, 

without prejudice to point (c) of Article 23(2) and to Article 26’ is 

excluded from the scope of the Succession Regulation. 
                                                           

27 Looschelders ‘Artikel 1’ (n 10) para 24; Rauscher (n 24) paras 534ff. 
28 Süß (n 22) s 3 para 21 with examples. 
29 Süß (n 22) s 3 para 27. 
30 Bruns (n 13) 182. 
31 Süß (n 22) s 3 para 30. 
32 Bruns (n 13) 182. 
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Therefore, issues of the legal capacity are still determined by 

national private international law provisions, such as the German 

Articles 7ff EGBGB, after the date of application of the Succession 

Regulation. However, the reference in Article 1(2)(b) clarifies that, 

notwithstanding the exclusion of the legal capacity in general, certain 

aspects of it, like the capacity to inherit (Article 23(2)(c)) and the 

capacity to make a disposition of property upon death (Article 26), are 

governed by the provisions of the Succession Regulation.  

 

1. The capacity to inherit (Article 23(2)(c) and Article 26(1)(b)) 
The capacity to inherit, which is governed by the lex successionis 

of the Articles 21 and 22, pursuant to Article 23(2)(c), has to be 

understood in a broad sense and does not only embrace the capacity 

to be an intestate or testamentary heir, but also more generally the 

question if a person can be beneficiary of another testamentary 

disposition or beneficiary of the compulsory portion.33 Examples of 

such requirements for the capacity to inherit are rules like the German 

§ 1923(2) BGB, which states that a person who is not yet born, but 

already conceived, is capable to inherit.34  

Since the Succession Regulation has to be interpreted 

autonomously, also general interdictions to receiving an inheritance 

are governed by the lex successionis, like some Muslim provisions that 

deny non-Muslims the right to inherit from Muslims; however, a 

possible intervention of the ordre public reservation must be 

considered, pursuant to Article 35 of the Succession Regulation.35  

An intervention of Article 35 of the Succession Regulation is also 

to be considered if the applicable lex successionis differentiates 

                                                           
33 Dutta, ‘Artikel 23’ (n 7) para 18. 
34 Paul Lagarde, ‘Article 23’ in Ulf Bergquist and others, EU Succession 

Regulation, Commentary (Otto Schmidt 2015) para 13. 
35 Dutta, ‘Artikel 23’ (n 7) para 18. 
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between legitimate and illegitimate children of the deceased.36 

On the other hand, specific prohibitions for certain persons to 

inherit are governed by the law applicable pursuant to Article 26(1)(b), 

which states, ‘the particular causes which bar the person making the 

disposition from disposing in favour of certain persons or which bar a 

person from receiving succession property from the person making the 

disposition’.37 It is controversial whether rules like the German §14 

HeimG (which prohibits donations of monetary value of nursing home 

residents to staff members) and the respective rules of the federal 

states are to be classified as mandatory rules that are applicable to all 

retirement homes within the national territory (and only to them), 

regardless of the applicable lex successionis.38 For a classification as 

a merely specific interdiction that may only be of relevance if it is 

applied as an ordre public reservation, pursuant to Article 35 

Succession Regulation, it can be argued that the legislator tried to 

prevent national rules that define their own national applicability by the 

way of Article 26(1).39 

 

2. The capacity to make a disposition (Article 26) 
a) Article 26(1) Succession Regulation – notion and 

preliminary questions 
According to Article 26(1) of the Succession Regulation, for the 

purposes of Articles 24 and 25 the ‘substantive validity’ embraces also 

the elements named in Article 26(1)(a)-(e) and provides that they are 

governed by the law indicated by the Articles 24 and 25 of the 

Succession Regulation. 

The ‘capacity to make a disposition’ (Article 26(a)) was an issue 

originally excluded by the Commission’s Proposal for the Succession 

                                                           
36 Süß (n 22) s 3 para 40. 
37 Dutta (n 7) ibid. 
38 So Looschelders, ‘Artikel 26’ (n 10) para 9. 
39 Dutta ‘Artikel 26’ (n 7) para 9. 
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Regulation.40 However, the application of national, private 

international law in this context might have threatened the effet util of 

the Succession Regulation.41 The currently adopted solution 

corresponds with the so far prevalent opinion regarding the German 

private international law.42  

To begin with, the notion of ‘the capacity of the person making 

the disposition of property upon death to make such a disposition’ has 

to be interpreted autonomously and encompasses the capacity to 

draw up a will, to change it, and to revoke it effectively.43 Furthermore, 

it also covers the capacity to conclude an agreement as to succession 

or the capacity to declare a waiver of the inheritance or of the reserved 

shares, as the term ‘disposition of property upon death’ is to be 

understood in a broad sense.44  

In most legal systems, the person’s age is a factor when deciding 

the capacity of a person to make a disposition upon death. If the 

general legal capacity is of relevance, it is once more controversial if 

this preliminary question has to be answered by the lex fori45 or by the 

lex causae.46 

 

b) Article 26(2) Succession Regulation – protection 
mechanism 

Furthermore, the legislator establishes a protection mechanism 

for the testator. Pursuant to Article 26(2) ’a subsequent change of the 

law applicable shall not affect his capacity to modify or revoke such a 

                                                           
40 Ulrich Simon and Markus Buschbaum, ‘Die neue EU-Erbrechtsverordnung’ 

[2012] NJW 2393, 2393. 
41 Cf Max Planck Institute (n 1) 618. 
42 Cf Simon and Buschbaum (n 40) with further evidence. 
43 Looschelders, ‘Artikel 26 EuErbVO’ (n 10) para 5. 
44 Dutta, ‘Artikel 26 EuErbVO’ (n 7) para 4; Looschelders, ‘Artikel 26 EuErbVO’ 

(n 10) para 5. 
45 Looschelders, ‘Artikel 26 EuErbVO’ (n 10) para 6. 
46 Dutta, ‘Artikel 1’ (n 7) para 13 and Dutta, ‘Vorbemerkung zu Artikel 20’ (n 7) 

para 28. 
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disposition’. Thus, in contrast to the so far applicable German Article 

26(5) EGBGB, the testator is only protected if he has already made a 

disposition upon death, whereas the mere confidence in maintaining 

capacity is not protected under the applicability of the Succession 

Regulation.47 Pursuant to its wording, Article 26(2) is applicable to both 

Article 24 and 25, but due to the immutable connection mechanism of 

Article 25, this applicability will only be of relevance within the scope 

of application of Article 24.48  

Although the rule covers only the change of the applicable law 

and no other matters of fact (like mental illness) that question the 

capacity, Article 26(2) may also be applied when the respective 

reasons would not affect the capacity to make a disposition of property 

upon death, pursuant to the law that governs the making of the will.49  

As to how to proceed, it is controversial if a change of the relevant 

connecting factors is meant by Article 26(2) Succession Regulation or 

if the change in the law governing the capacity should rather be 

effectuated by a modification of the substantive law applicable to the 

disposition which would, however, bring about an intervention in 

national law.50 

 

III. Article 1(2)(c) – Succession law and ‘questions relating to 
the disappearance, absence or presumed death of a natural 
person’ 

Article 1(2)(c) makes clear that it is not the intention of the 

Succession Regulation to determine the ‘questions relating to the 

disappearance, absence or presumed death of a natural person’. 

Therefore, these issues will continue to be governed by the 
                                                           

47 Looschelders, ‘Artikel 26’ (n 10) para 17. 
48 Andrea Bonomi, ‘Article 26’ in Andrea Bonomi and Patrick Wautelet (eds), 

Le droit européen des successions-commentaire du Règlement n° 650/2012 du 4 
juillet 2012 (Éditions Bruylant 2013) para 14; Looschelders ibid para 18. 

49 Dutta, ‘Artikel 26’ (n 7) para 17. 
50 Lagarde, ‘Article 26’ (n 34) paras 10ff. 
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national, private international law rules like Article 9 EGBGB, which 

differ very much within the European Union.51  

The Succession Regulation, however, embraces the reason for 

the succession itself, i.e. the question, which event causes the opening 

of the succession process (normally the death), which requirements 

have to be fulfilled, and the time and place it happened.52 Other 

reasons for the succession, like the civil death, which are now globally 

rare, would contradict the ordre public reservation of Article 35.53 

With regard to simultaneous deaths, the Succession Regulation 

provides a special rule of substantive law in Article 3254 when ‘persons 

whose successions are governed by different laws die in 

circumstances in which it is uncertain in what order their deaths 

occurred and where those laws provide differently for that situation or 

make no provision for it at all’. In these cases, none of the deceased 

(commorientes) will have any rights to the succession of the other or 

others. Thus, missing or contradictory results that may arise when 

various legal systems are applicable can be avoided.55 Though this 

wording seems to indicate that the order of death of persons is covered 

by the Succession Regulation, this issue remains explicitly excluded 

from the scope according to the clear wording of Article 1(2)(c); 

therefore, Article 32 is to be qualified as a merely special rule of 

substantive law like the German § 11 VerschG.56 

 

IV. Article 1(2)(d) – Succession law and ‘questions relating 
to matrimonial property regimes and property regimes of 
relationships deemed by the law applicable to such relationships 

                                                           
51 Frimston, ‘Article 1’ (n 5) para 24. 
52 Cf Dutta, ‘Artikel 23’ (n 7) paras 6ff; Lagarde, ‘Article 23’ (n 34) paras 4ff. 
53 Looschelders, ‘Artikel 23’ (n 10) para 4. 
54 In detail cf Daniele Muritano’s contribution to this volume. 
55 Looschelders, ‘Artikel 23’ (n 10) para 3. 
56 Looschelders, ‘Artikel 1’ (n 10) para 26; cf also Müller-Lukoschek (n 15) 72; 

for another view in regard of the order of death see Dutta, ‘Artikel 32’ (n 7) para 7. 
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to have comparable effects to marriage’ 
Pursuant to Article 1(2)(d), ‘questions relating to matrimonial 

property regimes and property regimes of relationships deemed by the 

law applicable to such relationships to have comparable effects to 

marriage’ are not covered by the scope of the Succession Regulation. 

However, the death of a married person or a person living in a 

civil partnership does not only raise questions of inheritance law, but 

also implies that the matrimonial property regime between the spouses 

or registered partners has to be dissolved. As more and more 

succession cases have an international background, and international 

matrimonies are becoming more and more common,57 it is of special 

interest how – and if – the new Succession Regulation can and will 

handle, possibly in concert with other European instruments of private 

international law, problems and frictions arising from the circumstance 

when different legal systems apply to one cross-border succession 

case. 

 

1. Scope of the conflict-of-law rules of the Succession 
Regulation 

The first questionable issue is whether the scope of the 

Succession Regulation also embraces property matters in context of 

succession cases. 

The Succession Regulation is based on an autonomous, 

European notion of succession matters.58 Therefore, it must be looked 

at from a European (and non-national) perspective and consider the 

function and system of the instrument, the recitals of the Regulation, 

its historical development and wording, as well as the common legal 

                                                           
57 Datenreport 2013: Ein Sozialbericht für die Bundesrepublik Deutschland, 

Kapitel 2 Familie, Lebensformen und Kinder, 45f (26 November 2013), < 
www.destatis.de/DE/Publikationen/Datenreport/Downloads/Datenreport2013Kap2.
html> accessed 25 August 2015. 

58 Cf Dörner (n 8) 507. 
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concepts emerging from the Member States as a whole.59  

Adopting this approach, one is able to identify the following 

reasons for the exclusion of matrimonial property matters from the 

scope of the Succession Regulation:  

Considering historical and systematical aspects, it must be noted 

that the Commission proposed two regulations dealing with property 

issues in 2011: One concerning matters of matrimonial property 

regimes (COM (2011) 126) and another one dealing with the 

consequences for the property of registered partnerships (COM (2011) 

127). According to their respective Recital No 11, these instruments 

will cover ‘the liquidation of the regime, in particular as a result of the 

couple's separation or the death of one of the spouses/partners’, 

whereas ‘issues relating to the succession to the estate of a deceased 

spouse/partner, that are covered by Regulation (EU) No 650/2012 

(…)’ shall be excluded from their scope, according to Recital No 12. 

When scrutinizing these two proposals, it becomes clear that the 

European legislator deliberately intends to provide for a correlation of 

the two areas of law only in matters of international jurisdiction: in 

Article 3 of the above-mentioned instruments, it is proposed that the 

competent court in succession matters according to the Succession 

Regulation shall also, ‘have jurisdiction to rule on matters of the 

matrimonial property regime/on matters of the property consequences 

of the registered partnership arising in connection with that succession 

case’.60 

                                                           
59 Anatol Dutta, ‘Das neue internationale Erbrecht der Europäischen Union – 

Eine erste Lektüre der Erbrechtsverordnung’ [2013] FamRZ, 4, 11; Peter W. Vollmer, 
‘Die neue europäische Erbrechtsverordnung – ein Überblick’ [2012] ZErb 227, 229; 
generally in regard of the autonomous interpretation of European instruments and 
with further evidence: Jan von Hein, ‘Einleitung IPR’ in Jan v. Hein (ed), Münchener 
Kommentar zum Bürgerlichen Gesetzbuch (6th edn, CH Beck 2015) vol 10 paras 
126ff. 

60 Deutscher Notarverein (n 60) 2ff has held another view: according to the 
latter, art 1(III)(d) EuGüVO is to be intended in the sense that also claims of 
matrimonial property in the context of a case of death are excluded from the scope 
of the Regulation. However, at the time of this statement, the European Succession 
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According to the aforementioned, clear wording of Article 1(2)(d) 

of the Succession Regulation ‘questions relating to matrimonial 

property regimes and property regimes of relationships deemed by the 

law applicable to such relationships to have comparable effects to 

marriage’ are explicitly excluded from the scope of the Succession 

Regulation. Difficulties in interpretation in this context may only arise 

regarding, ‘comparable effects to marriage’. Applying a restrictive 

interpretation, only partnerships that establish a status that is 

comparable to marriage (like the German eingetragene 

Lebenspartnerschaft) are covered by the notion.61 Therefore, a 

general exclusion of the property law of partnerships, without any 

differentiation according to the respective arrangement of the 

relationship as property law or law of obligations, is indicated to 

achieve a consistent handling.62  

Considering the interpretation of the European Civil Court, 

‘questions relating to matrimonial property regimes’ are to be 

interpreted broadly and embrace all property consequences arising 

immediately from the marriage or its dissolution.63 Therefore, a 

participation of the surviving spouse is to be characterized as 

consequence of the matrimonial property law when it has its source in 

legal relationships that have already existed during the lifetime of both 

spouses.64 

                                                           
Regulation was only in planning and the DNotV suggested that the Regulation 
should then cover these claims. Since this proposal was not accepted and the 
Succession Regulation has already become applicable, this view is obsolete in this 
respect. 

61 Markus Buschbaum and Marius Kohler, ‘Vereinheitlichung des 
Erbkollisionsrechts in Europa – Eine kritische Würdigung des 
Kommisionsvorschlags zur Erbrechtsverordnung’, part 1, [2010] GPR 106, 108; for 
a classification of the German ‘Lebenspartnerschaft’ as a relationship that unfolds 
‘comparable effects to marriage’ also Carl Friedrich Nordmeier, ‘EuErbVO: Neues 
Kollisionsrecht für gemeinschaftliche Testamente’ [2012] ZEV 513, 515. 

62 Buschbaum and Kohler (n 61) 108. 
63 Dörner (n 9) 75, with reference to ECJ C-143/78 Jacques de Cavel v Louise 

de Cavel [1979] ECR I-1055. 
64 Dörner ibid. 
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Furthermore, the currently applicable national, private 

international law rules of the Member States also deal with issues of 

succession and matrimonial property that arise upon the death of a 

spouse or partner separately, as an overview of the singular provisions 

shows. Article 1(2) of the Hague Convention on the law applicable to 

matrimonial property regimes of 14 March 1978,65 which is applicable 

in France, the Kingdom of the Netherlands, and Luxemburg, excludes 

the ‘droits successoraux du conjoint survivant’ from its scope. 

Germany (in Articles 15 and 25 EGBGB) and Austria (in § 19 and § 28 

Austrian PIL) separately deal with both fields of law. Also in Italy the 

lex successionis only covers the legal participation at the estate (found 

in Article 46.11, 19 Italian PIL), whereas the property division as a 

consequence of death (separazione dei beni che formano la 

comunione tra i coniugi) is part of the property statute (see Article 30(1) 

in conjunction with Article 29 Italian PIL)66. Despite the close 

interaction of both law fields in the substantive law there can thus be 

stated a generally separate dealing with the institutes of succession 

and matrimonial property law on the level of conflict of laws by the 

Member States.67 

However, this exclusion is questionable, or has at least to be put 

into context68, as the Succession Regulation claims, according to the 

German translation of its Article 23(2)(b) to cover the 

                                                           
65 Cited subsequently as ‘Hague Convention of 14 March 1978’. 
66 Miriam Denkinger, Europäisches Erbkollisionsrecht – Einheit trotz Vielfalt? 

(1st edn Heymanns 2009) 147; Tito Ballarino, Diritto internazionale privato italiano 
(7th edn, Cedam 2011) 164ff, 175; Jürgen Reiß, ‘Das Zusammenwirken von 
Güterrechtsstatut und Erbstatut bei Beendigung von deutsch-italienischen Ehen 
durch Tod eines Ehegatten’ [2005] ZErb 306, 308. 

67 An exception in regard of this is the Spanish art 9(8)(3) Código Civil which 
generally assigns (all) the claims of the surviving spouse to the statute of the effects 
of the marriage; cf Maria Álvarez Torné, ‘The dissolution of the Matrimonial Property 
Regime and the Succession Rights of the Surviving Spouse in Private International 
Law’ in Katharina Boele-Woekli and Tone Sverdrup (eds), European Challenges in 
Contemporary Family Law (Intersentia Publishers 2008) 397ff. 

68 Dörner (n 8) 507. 
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Nachlassansprüche des überlebenden Ehegatten oder 

Lebenspartners, i.e. the claims of the surviving spouse or partner 

concerning his or her share of the deceased’s estate. This German 

translation is, however, misleading since the versions in other 

languages, like the English and French versions, use the term ‘rights’ 

(‘inheritance rights of the surviving spouse or partner’, ‘droits 

successoraux du conjoint ou du partenaire survivant’) – and not the 

term Ansprüche (claims).69 The Succession Regulation does in fact 

intend to deal with the real rights of the surviving spouse or partner.  

Recital No 12, which recommends, that ‘the authorities dealing 

with a given succession under this Succession Regulation should 

nevertheless, depending on the situation, take into account the 

winding-up of the matrimonial property regime or the similar property 

regime of the deceased when determining the estate of the deceased 

and the respective shares of the beneficiaries’ has to be considered in 

the context of the Succession Certificate70 and the connection 

mechanism of preliminary questions71. 

Taken as a whole, it can be stated that questions of matrimonial 

property are excluded from the scope of the European Succession 

Regulation.72 

 

2. Alignment of conflict-of-law rules and matrimonial 
property rules 

Nevertheless, in the future there might be an alignment of the 

private international law of succession and matrimonial property as a 

result of a modification of the connecting factors and choice-of-law 

options. In this context, the consequences of the principle of unity of 
                                                           

69 Erik Jayme, ‘Zur Reichweite des Erbstatuts’ in Gerte Reichelt and Walter H. 
Rechberger (eds), Europäisches Erbrecht (Jan Sramek Verlag KG 2011) 27, 34 (with 
regard to the draft of the Succession Regulation). 

70 Vollmer (n 59) 229; Dutta (n 59) 14. 
71 Dörner (n 8) 507; Vollmer (n 59) 229. 
72 Common opinion, cf only Dutta, ‘Artikel 1 EuErbVO’ (n 7) para 15. 
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the succession that is established by the Succession Regulation are 

also to be examined. 

 

a) Alignment through modification of the connecting factors 
A first possible solution to prevent different laws from governing 

the succession and the dissolution of the matrimonial property regime 

is to obtain a correlation of both areas of law through modification of 

the connecting factors. 

In the past, most Member States adopted the principle of the 

nationality of the deceased to determine the applicable Law of 

Succession (for instance, Germany’s Article 25(1) EGBGB and Article 

46(1) of the Italian PIL), others, such as Denmark, adopted the 

principle of domicile.73 The principle of the last habitual residence so 

far was only applied in Lithuania and Bulgaria and even in these 

countries only for movable property.74 

Matrimonial property issues, on the other hand, are still solely 

regulated by the private international law of each Member State, most 

of which, in order to determine the applicable law, have chosen the 

common nationality of the spouses (as in Germany’s Article 15 

EGBGB) while others have adopted the spouses’ first common 

habitual residence after marriage (compare Article 4 of the Hague 

Convention of 14 March 1978) as a connecting factor.  

Therefore, during the coexistence of these national provisions 

and the new Succession Regulation, there will be few changes or 

improvements regarding the inconsistency of both fields of law in 

international succession cases.  

After the entry into force of Article 20a COM 2011 (126), which 

                                                           
73 Cf Peter Kindler, ‘Vom Staatsangehörigkeits- zum Domizilprinzip: Das 

künftige internationale Erbrecht der Europäischen Union’ [2010] IPRax 44, 46. 
74 Stephan Lorenz ‘Artikel 25 EGBGB’, in Georg Bamberger and Herbert Roth 

(eds), Beck´scher Online-Kommentar (36th edn CH Beck 1 August 2015) para 86. 
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intends to apply the law of the first common habitual residence75 of the 

spouses as law governing the dissolution of the matrimonial property 

regime, in the absence of a choice-of-law agreement, pursuant to 

Article 16 of the instrument, the discrepancy of the statutes will 

however be reduced considerably in practice. The reason for this 

circumstance is that the first, common habitual residence of the 

spouses and last, habitual residence of the deceased may frequently 

correspond as the spouses often remain at their first, common habitual 

residence because of their social and family integration and of financial 

aspects. It has to be considered, however, that with the increasing 

mobility of European citizens for professional reasons, but also due to 

the wish of change in retirement, more and more spouses will modify 

their habitual residence. This way, although cases of a depeçage will 

be more or less exceptional for German courts in the future, for courts 

of other Member States, these cases will be much more likely to arise, 

such as when a person with last habitual residence dies in a Member 

State with private international law rules that remit their estate to 

German property law.76 

Moreover, a further risk of differing applicable laws in a 

succession case is to be seen in the possible renvoi, pursuant to 

Article 34 of the Succession Regulation in the field of succession law, 

whereas Article 24 of the Commission’s Proposal (COM (2011) 126) 

does not provide for this mechanism.77 

The decision of the European legislator to use different 

connection factors in each field of law, (also under future applicability 

                                                           
75 In regard of the habitual residence in detail: Michael Kränzle, Heimat als 

Rechtsbegriff? (Mohr-Siebeck 2014); and also Michael Kränzle´s contribution to this 
study on Recitals 23-25. 

76 Dörner (n 9) paras 15ff with an overview over the imaginable constellations 
for a depeçage. 

77 Jens Heinig, ‘Erhöhung des Ehegattenerbteils nach § 1371(1) BGB bei 
Anwendbarkeit ausländischen Erbrechts? Zugleich Anmerkungen zum Beschl. des 
OLG Schleswig v. 19 August 2013 – 3 Wx 60/13’ [2014] DNotZ 251, 257. 
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of the proposal COM (2011) 126) despite the possible, undesirable 

consequences, may be seen in the context of the balance between 

party autonomy and the interests of cross-border legal relations. In 

succession cases, a criterion was determined that ensures a close 

connection to the deceased, whereas in matters of matrimonial 

property law, the interest of legal certainty predominated because 

connecting factors that can be quite easily defined were established 

by Article 20a of the proposal.78 

 

b) Alignment through amplified choice of law options 
Furthermore, an alignment between succession and property law 

might be achieved by introducing more choice-of-law options in both 

law fields. 

Amplified choice-of-law options will provide European citizens 

with greater control over their succession. Article 22(1) of the 

Succession Regulation establishes a choice-of-law option for the 

domestic law of the deceased, whereas until today the possibilities of 

choosing the applicable law in matters of succession have been very 

restricted in national private international law. For example, Article 

25(2) EGBGB has only permitted citizens to choose German law for 

those immovables which were situated in Germany; whereas, for 

example, § 28 of the Austrian PIL and Article 28 of the Greek Civil 

Code have not even provided for any choice-of-law option at all. A 

choice-of-law option for the law governing the property regime has 

been discussed, but rejected as incompatible with the aims of the 

Succession Regulation.79 

                                                           
78 Cf Lena Kunz, ‘Die neue Europäische Erbrechtsverordnung – ein Überblick’ 

part 2 [2012] GPR 253, 254. 
79 Proposal for a Regulation of the European Parliament and of the Council on 

jurisdiction, applicable law, recognition and enforcement of decisions and authentic 
instruments in matters of succession and the creation of a European Certificate of 
Succession (COM (2009) 154 final) 7; Max Planck Institute (n 1) 610f; for further 
evidence see Peter Mankowski, ‘Das erbrechtliche Viertel nach § 1371(1) BGB im 
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With regard to matrimonial property law, the national private 

international law systems often establish extensive choice-of-law 

options: Austria (§ 19 Austrian PIL) and Romania (Article 21(2) 

Romanian PIL) e.g. renounce even an objective connection to the 

chosen law, establishing thus unlimited choice-of-law options; also the 

common law countries provide for extensive options for the spouses.80 

Other legal systems, such as the Spanish PIL (Article 9(2) and 9(3) 

Código Civil), the Italian PIL (Article 30(1) and (2) Italian PIL), the 

German PIL (Article 15(2) EGBGB), and also Article 3 of the Hague 

Convention of 14 March 1978 at least establish limited choice-of-law 

options.81  

The future Article 16 COM (2011) 126 enumerates as eligible 

laws ‘the law of the State where the spouses or future spouses, or one 

of them, is habitually resident at the time the agreement is concluded’ 

(Article 16(b)) or ‘the law of a State of nationality of either spouse or 

future spouse at the time the agreement is concluded’ (Article 16(c)). 

Furthermore, Article 16(2) of the proposal establishes the possibility of 

changing the law with prospective effect during the marriage. A 

retrospective effect of the change is also possible, when the spouses 

agree upon it (Article 16(2)) and so long as it does ‘not adversely affect 

the rights of third parties deriving from that law’ (Article 16(3)). 

Thus, in combination with both national matrimonial property 

private international law and the future COM (2011) 126, there will be 

considerable more opportunities for the spouses to plan and choose 

the applicable law and to achieve synchronization between the 

applicable succession and matrimonial property law, though an 

                                                           
deutschen und europäischen Internationalen Privatrecht’ [2014] ZEV 121, 128. 

80 Cf Peter Mankowski and Wolf Osthaus, ‘Gestaltungsmöglichkeiten durch 
Rechtswahl beim Erbrecht des überlebenden Ehegatten in internationalen Fällen’ 
[1997] DNotZ 10, 14. 

81 Deutsches Notarinstitut (ed), Internationales Erbrecht in der EU – 
Perspektiven einer Harmonisierung, (Deutsches Notarinstitut 2004), 86. 
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alignment will not always be possible.82 However, the extent to which 

those possibilities will be used by the citizens remains doubtful, since 

legal advice about their rights and the possible strategies is required 

and this legal advice may obviously require considerable effort and 

expense to gather information about foreign law.83 

 

c) Legal situation for registered partnerships 
So far, the legal situation of registered partnerships concerning 

the succession rights of the surviving partner is characterized by 

inconsistent rules of the Member States.84 Some of them grant, 

however, a rather high level of protection when the applicable 

succession law does not recognize inheritance rights of the surviving 

partner, like the German Article 17b(1) and (2) EGBGB, the Swedish 

courts,85 and the Belgian law.86  

After the beginning of application of the Succession Regulation 

on 17 August 2015, which also embraces registered partnerships (in 

Article 23(2)(b)), these national mechanisms of protection cannot be 

used furthermore, which possibly causes a deterioration of the position 

of the surviving partner in regard to their share of the deceased’s 

estate.87 For example, the Gesetz zum Internationalen Erbrecht und 

zur Änderung von Vorschriften zum Erbschein sowie zur Änderung 

sonstiger Vorschriften from 29 June 201588 (‘Act on International 

Succession Law and on the Amendment of Provisions on the 

Certificate of Inheritance and on The Amendment of Other Provisions’) 

                                                           
82 Cf also Mankowski (n 79) 128ff. 
83 Mankowski and Osthaus (n 80) 27. 
84 Michael Coester, ‘Artikel 17b EGBGB’ in Franz Jürgen Säcker, Roland 

Rixecker, Hartmut Oetker (eds), Münchener Kommentar zum BGB (6th edn, CH 
Beck 2015) vol 11 para 9. 

85 Denkinger (n 66) 157f. 
86 Art 60(3)2 Belgian PIL; cf Álvarez Torné (n 67) 395, 407. 
87 Michael Coester, ‘Das Erbrecht registrierter Lebenspartner unter der 

EuErbVO’ [2013] ZEV 115, 116. 
88 Law of 29. 6. 2015 (BGBl. I S. 1042). 
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has abolished the former subsidiary rule of Article 17(1) and (2) 

EGBGB.89  

In order to avoid discrimination, a closing of this protection gap 

for registered partners applying the ordre public of Article 35 of the 

Succession Regulation might be considered (compare with Recital No 

58 of the Succession Regulation).90 Recital No 58 states that the 

Succession Regulation cannot be used to achieve results that 

contradict the prohibition of discrimination of Article 21 of the Charter 

of Fundamental Rights of the EU, why – a contrario – the use of the 

ordre public reservation to avoid discriminations complies with the 

rationale of the Succession Regulation.91 However, when applying this 

ordre public reservation, it will have to be considered if the partners 

had the chance to create succession claims for the surviving partner 

by entering into a same-sex marriage instead of a partnership.92 These 

existing options of planning should at least be exploited primarily by 

the partners and their legal advisors before an application of the ordre 

public reservation, which is to be applied in a restrictive way, may take 

place.93 

In view of the property law of registered partnerships, the lex loci 

registrationis, pursuant to Article 15-03 COM (2011) 127, will replace 

inconsistent or non-existent national rules94 and thus establish 

considerable choice-of-law options in future. Pursuant to Article 15-03 

of the proposal, the partners may choose ‘the law of the State where 

the partners, or one of them, is habitually resident at the time the 

agreement is concluded’ (Article 15-03(1)(a)), ‘the law of the State of 

                                                           
89 Christoph Döbereiner, ‘Das Gesetz zum Internationalen Erbrecht und zur 

Änderung von Vorschriften zum Erbschein’ [2015] NJW 2449, 2455; in respect of the 
proposal for this act cf Daniel Lehmann, ‘Der Referentenentwurf für ein Begleitgesetz 
zur EuErbVO’ [2014] ZEV 232ff. 

90 Coester (n 87) 117. 
91 Coester (n 87) 117; cf also Bruns (n 13) 182. 
92 Bruns (n 13) 182. 
93 Döbereiner (n 89) 2455. 
94 Cf evidences by Coester, ‘Artikel 17b EGBGB’ (n 84) para 9. 



REIS  SUCCESSION AND FAMILY LAW 

JUST/2013/JCIV/AG/4666 39 JUST/2013/JCIV/AG/4666 

nationality of either partner or future partner at the time the agreement 

is concluded’ (Article 15-03(1)(b)) or the ‘law of the State under whose 

law the registered partnership was created’ (Article 15-03(1)(c)). Like 

in the aforementioned proposal COM (2011) 126 for registered 

partners, pro- and – under the above mentioned conditions – also 

retrospective effects of the choice are possible. In absence of a choice 

of law, Article 15(1) of the proposal provides that the law of the State 

under whose law the registered partnership was created shall be the 

applicable law to property questions.  

Furthermore, Article 15(2) of the proposal establishes an 

exemption clause upon request by either partner. This provision allows 

the judicial authority having jurisdiction to rule on matters of the 

property consequences of the partnership to apply another law as the 

law originally governing the property consequences, when the 

partners maintained their last common habitual residence in that other 

State for a significantly long period of time and both partners had relied 

on the law of that other State in arranging or planning their property 

relations. The Recitals remain silent in regard to this provision that has 

been newly established by the compromise text of the proposal from 

10 November 2014, but the wording seems to suggest a restrictive 

application of Article 15(2). and so do general considerations like 

predictability and legal certainty (compared with Recital No 18c). 

Furthermore, Recital No 20 states that, although ‘considerations of 

public interest’ generally enable competent authorities to apply 

exceptions based on ‘overriding mandatory provisions’, ‘this exception 

to the application’ of the applicable law ‘requires a strict interpretation 

in order to remain compatible with the general objective of this 

Succession Regulation’. 

However, as a result of all these provisions, in the future 

registered partners will have a higher legal certainty and possibly 

better opportunities for planning their succession and the property 
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consequences of their partnership. 

 

d) Consequences of the principle of unity of the estate 
Some legal systems (for example France)95 did so far not apply 

the principle of the unity of the estate, which resulted in a scission of 

the applicable law of succession, in addition to the aforementioned 

division of succession and family law.96 Others, such as Germany (in 

Article 3(3), 25.2 EGBGB) and Italy (in Article 13 Italian PIL)97 also 

accepted the scission, though they principally applied the principle of 

unity of the estate, when a renvoi or a professio iuris had taken place.98  

Pursuant to Article 21(1) of the Succession Regulation, the whole 

succession will be regulated by the law of the last habitual residence 

of the deceased. Therefore, there will now be no more a scission of 

the statute of succession (subject to a renvoi pursuant to Article 34(1) 

of the Succession Regulation),99 which will certainly facilitate the 

settling of a succession.100  

National provisions of property private international law partly do 

so far not adopt the principle of unity of the estate (such as the French 

PIL)101, and partly they accept a scission, like the German law which 

provides for a choice-of-law option, pursuant to Article 15(2)(3) 

EGBGB which also accepts a partial renvoi of foreign private 

international law and follows the principle of primacy of the single 

statute over the general statute (Article 3a(2) EGBGB)102.  

                                                           
95 Cf Olivier Cachard, Droit international privé, (2nd edn, Larcier 2013) para 

397; in regard of the actual development: Jayme (n 69) 29. 
96 Cf Álvarez Torné (n 67) 395ff; Rembert Süß in Rembert Süß (ed), Erbrecht 

in Europa (2nd edn zerb verlag 2008) 115. 
97 Ballarino (n 66) 203ff. 
98 Deutsches Notarinstitut (n 81) 234ff. 
99 In respect of its low relevance: Dörner (n 8) 511. 
100 Paul Lagarde, ‘Les principes de base du nouveau règlement europeèn sur 

les successions (1)’ [2012] RCDIP 691, 695. 
101 Álvarez Torné (n 60) 396. 
102 Günther Schotten and Cornelia Schmellenkamp, Das Internationale 

Privatrecht in der notariellen Praxis (2nd edn, CH Beck 2007) para 165. 
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The proposals COM (2011) 126 and COM (2011) 127 do not 

provide for a special choice of law in regard of immovable property 

(unlike Germany’s Article 15(2)(3) EGBGB)103 and they do, unlike the 

previously applicable national law (such as the German PIL) not 

accept even a partial renvoi since they are based on the principle of 

unity of the applicable property regime (cf Article 15aa of COM (2011) 

126 and 15-02 of COM (2011) 127)104.  

Proposals to accept a renvoi in case of the dissolution of the 

property regime upon death to achieve an alignment with the 

succession law, which provides for a renvoi pursuant to Article 34 of 

the Succession Regulation,105 have not been considered in the 

proposals COM (2011) 126 and 127. This way, although problems of 

adaptation may arise, the provisions in the European private 

international law of property remain clearer and probably grant a 

higher level of legal certainty than the so far applicable national 

provisions.106 

Thus, there will be no more a scission in matters of property law 

and in consequence, difficulties arising from that scission in addition 

to a scission of the succession will be avoided in future. 

 

3. Substantive law 
The national legal systems are following very diverse concepts 

concerning the participation of the surviving spouse or partner 

regarding the deceased’s estate. In principle, there can be found three 

different systems of legal provisions. Within the first group of countries, 

the surviving spouse receives his or her share only by the means of 

the succession law (especially in common-law countries, but also e.g. 

in Turkey), within the second group, the share of the surviving spouse 

                                                           
103 Deutsches Notarinstitut (n 81) 6. 
104 von Hein, ‘Article 4 EGBGB’ (n 59) para 138. 
105 von Hein ibid, paras 139ff. 
106 With a different view: von Hein ibid. 
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is granted exclusively by the matrimonial property law (for example, in 

Finland, California, and Brazil).107 Finally, the German system, for 

instance, combines both approaches and realizes the participation of 

the surviving spouse by the way of succession and matrimonial 

property law (as found in § 1371 BGB in conjunction with § 1931 BGB). 

Consensus between the different systems only exists in respect of the 

fact, that the distribution, pursuant to the matrimonial property law, 

precedes the allocation pursuant to the succession law.108 

With regard to registered partnerships, the legal provisions are 

very heterogeneous even within the European Union. Some Member 

States are orientated towards the shares of the surviving spouse (for 

instance, Germany with its § 6 LPartG and Sweden), other Member 

States grant no participation of the surviving partner at the deceased’s 

estate at all (as with the French ‘pacte civil de solidarieté’)109 or do not 

even recognize the existence of a registered partnership, such as 

Italy.110 Many countries outside of the European Union do also not 

recognize registered partnerships. On the other hand, France e.g. has 

even allowed homosexual partners to marry by the law No 2013-3404 

from 17 May 2013.111 

 

4. Consequent difficulties 

                                                           
107 Derstadt (n 1); Dörner, ‘Artikel 25 EGBGB’ (n 121) para 752; Peter Kindler 

and Michael Kränzle in Klaus Michael Groll (ed), Praxis-Handbuch 
Erbrechtsberatung (4th edn 2015 Otto Schmidt) para 205. 

108 Dörner (n 8) 507; Süß (n 96) para 134; Álvarez (n 67) 397 with further 
evidence; cf in regard of the so far applicable law: Rolf Birk, ‘Artikel 25 EGBGB’ in 
Jürgen Sonnenberger (ed), Münchener Kommentar zum Bürgerlichen Gesetzbuch 
(5th edn CH Beck 2010) vol 11 para 153. 

109 Denkinger (n 66) 160ff.  
110 In regard of this subject Ballarino (n 66) 168f, who states that the 

homosexual marriage (‘matrimonio omosessuale’) contravenes the Italian ‘ordine 
pubblico’; recently there are, however, tendencies to acknowledge homosexual 
marriages/partnerships and their patrimonial consequences, cf e.g. in regard of this 
Maria Venuti, ‘I rapporti patrimoniali tra i conviventi’ in Filippo Romeo (ed), Le 
relazioni affettive non matrimoniali (Utet giuridica 2014) 263, 270f. 

111 Franziska Beller and Michaela Wahl, ‘Aktuelles im IPR/aus dem Ausland’ 
[2014] BWNotZ 32, 34. 
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Since the interaction between succession law and (matrimonial) 

property law within a legal system is very close and the Member States 

adopt such different approaches concerning the participation of the 

surviving spouse or partner at the deceased’s estate, various 

problems may arise when the law ruling the succession is not the law 

applicable to the (matrimonial) property regime (so-called 

depeçage).112  

As just described, the Succession Regulation will not completely 

exclude the applicability of different laws on an international 

succession case. This may cause inconsistencies and undesirable 

outcomes already known from national private international law. 

Therefore, it has to be examined how these difficulties can be handled 

after the entry into force of the Succession Regulation. 

 

a) Difficulties of characterization 
In this context, the first challenge is the characterization of 

national law institutes that cannot clearly be classified as a part of the 

succession law or of the matrimonial property law. 

The German § 1371(1) BGB for example automatically adds one 

quarter of the estate to the statutory share of the surviving spouse 

when the spouses lived in the statutory marital property regime of the 

deferred (German Zugewinngemeinschaft)113, providing thus for a 

share of the surviving spouse in the gains of the deceased made 

during the marriage. § 6 2 LPartG relegates to this provision for 

registered partnerships.114 Under the applicable current law it is very 

controversial if this consequence is to be characterized as matter of 

                                                           
112 Cf Derstadt (n 1) 120; Max Planck Institute for Comparative and 

International Private Law (n 1) 527ff; von Hoffmann and Thorn (n 1) s 9 para 53; 
Mansel (n 1) 197ff; Deutscher Notarverein (n 1) 2ff. 

113 Dieter Leipold, Erbrecht (19th edn, Mohr Siebeck 2014) para165 
überprüfen. 

114 Therefore, the subsequent statements relate also to the law of the German 
registered partnerships. 
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the succession law or of the matrimonial property law, and the 

Succession Regulation will not solve the problem of characterization 

either.115 In regard of the so far applicable law mainly a 

characterization as matrimonial property law was supported by the 

literature116 and lately also the German BGH has decided that § 

1371(1) BGB constitutes part of the German matrimonial property 

law.117 

However, the problem of characterization is not a merely German 

one, since in other legal systems similar provisions exist that cannot 

clearly be attributed to the succession or to the property law: examples 

for these ambivalent rules are the Catalan cuarta vidual (quarter of the 

widow)118 and the French communauté universelle.119 

A so-called ‘double characterization’ of the § 1371(1) BGB as a 

matter being part of both the succession and the matrimonial property 

law is considered at present120 and might also take place after the 

entry into force of the Succession Regulation. But although possible 

inconsistencies may be avoided this way, the predominance of the 

matrimonial property private international law over the succession 

private international law in the singular legal systems of the Member 

States pleads against this characterization, especially under 

applicability of uniform European Succession private international 

                                                           
115 Knut Werner Lange, ‘Das Erbkollisionsrecht im neuen Entwurf einer Eu-

ErbVO’ [2012] ZErb 160, 161; Buschbaum and Kohler (n 61) 108; Ulrich Simon and 
Markus Buschbaum (n 42) 2394. 

116 Cf only Claus-Henrik Horn, ‘Das deutsche Zugewinnausgleichsviertel im 
internationalen Erbrecht’ [2008] ZEV 417, 418; Jan Kropholler, Internationales 
Privatrecht (6th edn Mohr Siebeck 2006) 353. 

117 BGH [2015] NJW 409ff. 
118 Alexander Steinmetz, Burckhardt Löber and Rocio García Alcázar, ‘EU-

Erbrechtsverordnung: Voraussichtliche Rechtsänderungen für den Erbfall von in 
Spanien ansässigen, deutschen Staatsangehörigen’ [2010] ZEV 234, 237. 

119 Kleinschmidt (n 17) 759. 
120 Cf only Günther Schotten and Cornelia Johnen, ‘Probleme hinsichtlich der 

Anerkennung, der Erteilung und des Inhalts von Erbscheinen im deutsch–deutschen 
Verhältnis’ [1991] DtZ 257, 259; Birk, ‘Artikel 25 EGBGB’ (n 108) para 158. 
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law.121 Furthermore, a double characterization would contradict the 

concept of the European instruments of private international law who 

intend not to have intersections of the fields of law.122 

It may be questionable if the other Member States will accept a 

characterization of the German § 1371 BGB as part of the matrimonial 

property law in order to avoid an arithmetical claim on a share of the 

gains acquired during the marriage.123 Nevertheless, a 

characterization of § 1371(1) BGB as part of the succession law (which 

has before the Succession Regulation only been supported by a 

minority124) will have to be rejected also in the future since the Court 

of Justice of the European Union mainly focusses on the meaning and 

function of a law institute, and not how the purpose of a provision is 

dogmatically realized.125 A further argument for this characterization is 

that the future Regulation in matters of matrimonial property regimes 

(COM (2011) 126) with its connecting factors will provide more legal 

certainty in matrimonial property issues than the sophisticated 

Succession Regulation with its residence principle.126 Though not 

legally binding, Recital No 11 of COM (2011) 126, which states that 

‘the liquidation of the regime, in particular as a result of the couple's 

separation or the death of one of the spouses/partners’ shall be 

covered by the future Regulation may also suggest a qualification of § 

                                                           
121 Cf in regard of the so far applicable law Claus-Henrik Horn (n 116) 418; 

Heinrich Dörner, ‘Artikel 25, 26 EGBGB (Internationales Erbrecht)’ in Jan Kropholler 
and Heinrich Dörner (eds), J. von Staudingers Kommentar zum Bürgerlichen 
Gesetzbuch: Staudinger BGB – EGBGB/IPR Einführungsgesetz zum Bürgerlichen 
Gesetzbuche/IPR (Sellier – de Gruyter 2007) para 38. 

122 Mankowski (n 79) 127. 
123 Rembert Süß, ‘OLG München: Zugewinnausgleich bei deutschem 

Güterrecht und iranischem Erbstatut’ [2013] MittBayNot 73, 75; explicitly for a 
qualification as part of the succession law Rembert Süß (n 22) s 3 paras 89f; 
sceptical also Mankowski (n 79) 127. 

124 For this qualification, see Alexander Knur, ‘Zum neuen ehelichen 
Güterrecht’ [1957] DNotZ 451, 455; cf Mankowski (n 79) with further evidence for 
this opinion. 

125 Cf Dörner (n 8), para 6 with reference to Case C-220/95 Antonius van den 
Boogaard v Paula Laumen [1997] ECR I-1147, paras 21ff. 

126 Kunz (n 78) 254. 
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1371(1) BGB as part of the property law.127 

Therefore, § 1371(1) BGB has to be characterized as 

matrimonial property law according to its function in the German legal 

system.128 Being made from an European view, this characterization 

will be compulsory also for the courts of the other Member States when 

applying German property law.129  

A further, well-known problem in this context is the 

characterization of the Islamic morning gift (the so-called mahr), which 

is an amount of money that is fixed before the wedding and that has 

to be paid out to the wife by the husband.130 Usually this duty of 

payment becomes due at the dissolution of the marriage by separation 

or death.131  

As the Succession Regulation constitutes a loi uniforme, 

pursuant to its Article 20, and therefore also applies to third-country 

cases, this dilemma of characterization may still arise in the future. 

Applying the aforementioned criteria of the Court of Justice of the 

European Union (that is, consideration of the meaning and function of 

a law institute), a characterization according to the concrete function 

of the mahr is convincing: Therefore, it has to be classified as a part of 

the succession law when the wife demands the mahr after the death 

of her husband132, whereas the mahr being part of the estate that is 

assigned to the wife, and only administered by the husband, is a matter 

                                                           
127 So Mankowski (n 79) 126. 
128 Cf also Dörner (n 8) 507; Dutta (n 56) 9; Klaus Schurig, ‘Das internationale 

Erbrecht wird europäisch – Bemerkungen zur kommenden Europäischen 
Verordnung’ in Jörn Bernreuther and others, Festschrift für Ulrich Spellenberg zum 
70. Geburtstag (Sellier European Law Publishers 2010) 343, 352; Lorenz (n 3) 2160; 
Mankowski (n 79) 129. 

129 Cf Dörner (n 8) para 17. 
130 Bernd von Hoffmann and Karsten Thorn, Internationales Privatrecht (9th 

edn, CH Beck 2007) s 6 para 9. 
131 Hoffmann and Thorn ibid. 
132 Andreas Heldrich, ‘Das juristische Kuckucksei aus dem Morgenland’ [1983] 

IPRax 64, 65. 
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of matrimonial property law133. 

 

b) Problems of adaptation 
Having overcome the problems of characterization, it remains 

doubtful how to deal with the possible inconsistency between the 

statutes of succession and matrimonial property law in the case of a 

depeçage. As a result of two different laws applying to an international 

succession case for succession and property matters, the surviving 

spouse may obtain either more or less than he or she would receive 

under each of the concerned national systems. This result contradicts 

the aim of both involved legal systems, who intend to ensure an 

appropriate provision for the surviving spouse. 

It can be stated that the Succession Regulation, though the 

legislator has shown a certain awareness of the close connection 

between property and succession law in the Recitals 11 and 12 s. 2, 

does not provide for a concrete solution for these cases of lack or 

accumulation of corresponding rules.134  

Therefore, detailed implementation is a task for each of the 

Member States, which so far mostly correct inequitable shares by the 

mechanism of adaptation. Recital No 17, pursuant to which the 

adaptation of rights in rem that is provided for by Article 31 of the 

Succession Regulation ‘should not preclude other forms of adaptation 

in the context of the application of this Regulation.’ Thus, Recital No 

17 might recommend an adaptation on the level of conflict of laws.135 

However, the wording of Recital No 17 is very open and a decision on 

the methodical approach is not made.136  

One can argue against an adaptation on the level of conflict of 

laws because the inequity of the outcome can be assessed only from 

                                                           
133 Cf also Kindler and Kränzle (n 107) paras 203f. 
134 Dörner (n 8) 507; Kunz (n 78) 254; Vollmer (n 59) 229. 
135 Kunz (n 78) 254. 
136 Kunz ibid; Dutta, ‘Vorbemerkung zu Artikel 20 EuErbVO’ (n 7) para 33. 
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the perspective of the substantive law which causes an adaptation on 

the level of substantive law as a logical consequence and also enables 

the legal practitioner to carry the adaptation out in a more refined 

way.137 Furthermore, the potentially multifaceted cases can be solved 

more adequately without a premature and abstract adaptation already 

on the level of conflict of laws.138 Finally, the principle equivalence of 

all legal systems of the Member States argues, especially because the 

applicability of uniform European private international law rules is 

affected, for an adaptation on the level of substantive law and not 

already on the level of conflict of laws based on a common concept of 

a fair share for the surviving spouse or partner from the deceased’s 

estate.139 However, in order to ensure the harmony of decisions within 

the European Union, the decision of the first-seized judge or 

competent authority in carrying out the adaptation will have to have a 

binding effect in the other Member States.140 

With regard to the amount of the adaptation, the formation of an 

average between the solutions of both concerned applicable law 

regimes might be conceivable in order to respect the solution of both 

legal systems involved instead of preferring one system by orienting 

towards the lower or upper limit.141 On the other hand, this 

compromise ignores the explicit decision of both respective legal 

systems, which is why so far prevalently a compromise is achieved by 

                                                           
137 Cf Günther Schotten, ‘Internationales Privatrecht’ [1991] DNotZ 262, 262; 

with a similar view also Rauscher (n 24) paras 573f; Ulrich Haas in Rembert Süß 
(ed) Erbrecht in Europa (2nd edn zerb Verlag 2008) 141. 

138 In respect of Article 25 EGBGB: Dutta, ‘Artikel 25 EGBGB’ in Franz Jürgen 
Säcker, Roland Rixecker, Hartmut Oetker (eds), Münchener Kommentar zum BGB 
(6th edn CH Beck 2015) vol 11 para 164. 

139 Schotten (n 137) 262; in favour of an adaptation on the level of substantive 
law in the constellation of Polish succession law and German property law also 
Barbara Kowalczyk, ‘Spannungsverhältnis zwischen Güterrechtsstatut und Erbstatut 
nach den Kommissionsvorschlägen für das Internationale Ehegüter- und Erbrecht’ 
part 2, [2012] GPR 258, 261. 

140 Dutta, ‘Vorbemerkung zu Artikel 20’ EuErbVO (n 7) para 33. 
141 Cf Schotten (n 137) 262. 
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granting to the surviving spouse or partner a share of the amount 

which would be provided by the ‘stricter’ legal system if it would be the 

only applicable law, i.e. a lowest common denominator of both legal 

systems is found and applied.142 

 

c) Problems of substitution 
Moreover, it remains doubtful, if national provisions like the 

aforementioned § 1371(1) BGB can be applied when the foreign law 

applicable on succession does not provide for a share of the surviving 

spouse, but only for a participation in different form, for example an 

usufruct, i.e. if, for instance, the German condition of ‘Erbrecht’ in § 

1371(1) BGB can be substituted by an institute of foreign succession 

law.143 As the Succession Regulation does not provide for a solution, 

since questions of property law like the aforementioned § 1371(1) 

EGBGB are excluded from its scope, pursuant to Article 1(2)(d)144, and 

general European rules for the substitution have not been developed 

yet, a recourse to the nationally developed solutions will be 

necessary.145 Thus, the functional equivalence of the foreign provision 

will decide over the possibility of a substitution: since, e.g., a mere 

usufruct (like provided by the Articles 834ff of the Spanish Código 

Civil)146 does not fulfil the requirements of § 1931 BGB, an analogue 

application of § 1371(1) BGB will have to be considered.147 

                                                           
142 Dutta, ‘Artikel 25 EGBGB’ (n 138) para 164. 
143 Dörner (n 9) para 18. 
144 Dutta (n 136) para 34. 
145 Cf Dörner (n 9) para 18 n 30. 
146 Cf Hans-Peter Schömmer and Dieter Gebel, Internationales Erbrecht – 

Spanien (1st edn 2003, CH Beck) paras 289ff. 
147 Barbara Kowalczyk, ‘Spannungsverhältnis zwischen Güterrechtsstatut und 

Erbstatut nach den Kommissionsvorschlägen für das Internationale Ehegüter- und 
Erbrecht’ part 1, [2012] GPR 212, 217. In regard to the former applicable law: Dörner, 
‘Artikel 25 EGBGB’ (n 121) para 36; Christoph Jeremias and Eva Schäper, 
‘Zugewinnausgleich nach § 1371 BGB bei der Geltung ausländischen Erbrechts’ 
[2005] IPRax 521, 524; Kindler and Kränzle (n 107) para 200; with a different view: 
Gerald Mäsch and Heiko Gotsche, ‘Friktionen zwischen Erb- und Güterrechtsstatut’ 
[2007] ZErb 43, 48; with a similar view as the latter: Ingo Ludwig, ‘Anwendung des § 
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3. Matrimonial property law and the European Certificate of 
Succession 

Different laws governing the succession and the dissolution of 

the matrimonial property regime may also affect, or even frustrate, the 

functionality of the European Certificate of Succession (ECS) that has 

been introduced by the Articles 62ff of the Succession Regulation. 

An initial, controversial issue in this context is, once more, 

whether preliminary questions, like the matrimonial property regime, 

should be determined by the private international law of the lex fori of 

the seized court (selbständige Anknüpfung) or by the conflict-of-law 

rules applicable in the participating Member State that governs the 

succession case (in other words, lege causae, unselbständige 

Anknüpfung). Though this question is not explicitly decided by the 

Articles 62-73 of the Succession Regulation, the latter mechanism will 

be necessary to ensure the international harmony of decisions within 

the European Union, the effet util of the Succession Regulation, and 

the functionality of the ECS since only the lege causae connection can 

ensure that the competent authorities of all Member States will achieve 

the same results in answering the preliminary questions.148 

With regard to the aforementioned problems of recognition for 

registered partners in Germany, for instance, it will only be possible to 

prove their share of the deceased’s estate by the use of a German 

Erbschein (if necessary limited to the immovable property in 

Germany).149 

A further question relates to the content of the Certificate: Since 

the Succession Regulation does not embrace matrimonial property 

issues, rules like the German § 1371(1) BGB or the Spanish cuarta 

                                                           
1371(1) BGB bei ausländischem Erbstatut? – Anmerkungen zum Beschl. Des OLG 
Stuttgart v. 8.3.2005 – 8 W 96/04’ [2005] DNotZ 586, 592. 

148 Dörner (n 8) 512ff. 
149 Bruns (n 13) 183f. 
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vidual (quarter of the widow)150 cannot be included in the Certificate 

as a share in terms of Article 68(l) of the Succession Regulation 

because the document has an effect of proof and good faith pursuant 

to Article 69.151 This inclusion of the participation would not be 

acceptable because this way the national private international law 

rules of the forum on matrimonial property law would be imposed on 

the other countries although European harmonized private 

international law does not yet exist in this field.152 However, when the 

increase of the spouse’s share according to § 1371(1) BGB is omitted, 

the Certificate is wrong from a German perspective, whereas the 

consideration of § 1371(1) BGB may also cause incorrectness of the 

Certificate from the other Member States’ point of view.153 

The Succession Regulation has not provided for concrete 

solutions: although Recital No 12, second sentence shows the 

awareness of the legislator in regard of the potential difficulties in this 

context, proposals to solve the possible difficulties during the 

legislative process have not been considered in the Succession 

Regulation.154 As one solution, the inclusion of a merely informational 

notice according to Article 68(h) of the Succession Regulation, but 

without the presumption of accuracy according to Article 69(2) of the 

Succession Regulation, would be imaginable.155 The wording and 

function of Article 69, which establishes the effects of proof and good 

faith only for matters of the succession law appears, however, to 

                                                           
150 Alexander Steinmetz, Burckhardt Löber and Rocio García Alcázar, ‘EU-

Erbrechtsverordnung: Voraussichtliche Rechtsänderungen für den Erbfall von in 
Spanien ansässigen, deutschen Staatsangehörigen’ [2010] ZEV 234, 237. 

151 Dutta (n 59) 14ff; for another view see Kunz (n 78) 254 who proposes to 
interpret the participation of the spouse that is heightened by § 1371(1) BGB as 
‘share’ in terms of art 68(l) of the Succession Regulation.  

152 Max Planck Institute (n 1) 699. 
153 Schurig (n 128) 352; Max Planck Institute (n 1) 699. 
154 Cf proposals of the Max Planck Institute (n 1) 699ff. 
155 Heinrich Dörner, ‘Der Entwurf einer europäischen Verordnung zum 

Internationalen Erb- und Erbverfahrensrecht – Überblick und ausgewählte 
Probleme’ [2010] ZEV 221, 228 and Dörner (n 8) 508. 
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prohibit an extension into issues of property law.156 

A national legal solution, like the analogous application of § 

1371(2) BGB for cases, in which a Certificate which shows a deviating 

participation because of a different applicable property law pursuant to 

the private international law of the lex fori, is presented in Germany, 

would also be possible, but this solution would require a legal provision 

by the German legislator.157 A qualification of § 1371(1) BGB might 

also solve these discrepancies,158 but has to be rejected on basis of 

the above-mentioned arguments.  

However, in the future this problem may largely be resolved by 

the proposals COM (2011) 126 and 127, since these instruments will 

determine the applicable law on property matters uniformly within the 

European Union.159 But even under the future applicability of these 

regulations, the indication, pursuant to Article 68(h), in the European 

Certificate of Succession will only show the property regime, but not 

the statute of the property law or the reasons that the competent 

authority has used when deciding on the applicable law.160 

 

4. Conclusion 
The Succession Regulation does not create a fundamental 

solution for the challenges in the context of the conflict-of-law rules 

applicable to the succession and the matrimonial property law, but 

after the entry into force of COM (2011) 126 and 127 tensions 

consequent to the discrepancy of the statutes will be considerably 

reduced. As a possible way to avoid unfair results, adjustments by the 

                                                           
156 Dörner (n 9) para 24 and Kleinschmidt (n 17) 756 who proposes a 

qualification of § 1371(1) BGB as part of the succession law to solve the problems. 
157 Dörner (n 8) 508. 
158 In favour of this for example Kleinschmidt (n 17) 757f. 
159 Cf Dutta, ‘Artikel 63 EuErbVO’ (n 7) para 8; Max Planck Institute (n 1) 699; 

Lagarde (n 100) 695, 729. 
160 Markus Buschbaum and Ulrich Simon, ‘EuErbVO: Das Europäische 

Nachlasszeugnis’ [2012] ZEV 525, 527; Knut Werner Lange, ‘Das geplante 
Europäische Nachlasszeugnis’ [2012] DNotZ 168, 173. 
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national legislator in the substantive law remain. There would have 

been other and more desirable concepts for a solution already on the 

level of the conflict-of-law rules (such as Article 9(8)(3) Spanish Código 

civil). This Spanish rule provides that the succession claim of the 

surviving spouse is governed by the law applicable to the effects of 

marriage, unless there has been a will, not including the legally 

reserved portions of the descendants. Thus, it seeks to avoid the 

problems of reconciling the different laws applicable to the matrimonial 

property and to the succession rights of the surviving spouse. 

However, since the European legislator has favoured another legal 

construction, solutions will have to be found in the substantive national 

law161 and its application by legal practitioners. 

 

V. Article 1(2)(e) – Succession law and ‘maintenance 
obligations other than those arising by reason of death’ 

Article 1(2)(e) states that the scope of the Succession Regulation 

does not affect ‘maintenance obligations other than those arising by 

reason of death’.  

Conflict-of-law rules on maintenance law can be found in the 

Hague Protocol on the Law Applicable to Maintenance Obligations of 

23 November 2007, which replaces the former applicable Hague 

Convention of 2 October 1973 on the Law Applicable to Maintenance 

Obligations between the signatories (with exclusion of Denmark and 

the United Kingdom) since 18 June 2011, pursuant to Article 18 of the 

Protocol in conjunction with Article 15 of the Council Regulation (EC) 

No 4/2009 of 18 December 2008 on jurisdiction, applicable law, 

recognition and enforcement of decisions and cooperation in matters 

relating to maintenance obligations (so-called ‘Bruxelles II 

Regulation’).162 

                                                           
161 In favour of a reform of § 1371(1) BGB: Lehmann (n 89) 236. 
162 Dieter Henrich, ‘Art. 18 EGBGB’ in Kurt H. Johannsen and Dieter Henrich 
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I. Scope of the Hague Protocol 
The broad notion of maintenance obligations in the Protocol 

covers all claims of maintenance obligations that have their legal basis 

in a family relationship and are intended to satisfy living needs; the fact 

that they may be associated with succession law does not necessarily 

exclude their origins in family law, but obligations that are solely 

established by succession law are governed by the lex 

successionis.163 Non-matrimonial partnerships, regardless their 

formalization or non-formalization, that cause maintenance obligations 

that are not of merely contractual character should be governed by the 

Hague Protocol since the legal systems that provide for such 

consequences from these relationships recognize them as being part 

of the family law.164 Thus, though not explicitly covered by the wording, 

this result may be achieved by including them under the notion of 

‘family’ or by an extension of the words ‘marriage’ and ‘family’ which 

might, however, possibly not be accepted by all Member States.165 

 

II. Characterization of national legal institutes in substantive 
law 

In the substantive law of the Member States, different legal 

approaches are established to ensure the coverage of the living needs 

of persons related to the deceased: In Germany, for instance, § 1568b 

BGB provides that claims of a divorced spouse do not expire by the 

death of the former debtor. This contrasts other maintenance 

                                                           
(eds), Familienrecht (6th edn, CH Beck 2015) para 1. 

163 Cf Kurt Siehr, ‘Art. 1 UnthProt’ in Jan v. Hein, Münchener Kommentar zum 
BGB (6th edn, CH Beck 2015), para 29; Bettina Heiderhoff, ‘Artikel 18 EGBGB’ in 
Bamberger and Roth (eds), Beck'scher Online-Kommentar BGB (36th edn, CH Beck, 
1 May 2015) paras 22ff. 

164 Rauscher (n 24) para 904. 
165 Henrich, ‘Artikel 18 EGBGB’ (n Errore. Il segnalibro non è definito.) para 

3. 
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obligations that cannot be inherited if they do not consist of claims of 

fulfilment or compensation for the past, or if they do not constitute 

obligations that have to be fulfilled in advance and that have already 

been due at the time of the death.166 For example, the Articles 342-5, 

767 of the French Code Civil provide for a maintenance claim of the 

illegitimate child (whose parentage is not proven) against the heir. The 

French Article 767 Code Civil establishes also a maintenance claim of 

the surviving spouse in need against the estate, which has to be 

fulfilled by the heirs and, if the inheritance is insufficient, also by the 

legatees.167  

Furthermore, Article 606 of the Swiss ZGB and § 1969 BGB, for 

example, establish a so-called Dreißigster for the duration of 30 days 

after the death, i.e. a maintenance claim for the family members 

(German) or the persons that have received their maintenance by the 

household of the deceased (Swiss), enforceable against the heir. The 

German Dreißigster has the character of a statutory legacy (§ 1969(2) 

BGB), thus, the entitled person has no rights in rem, but a claim similar 

to a legacy can be brought against the heir.168 The provision tries to 

ensure in this way that the surviving persons can live under the 

previous conditions for 30 days while adjusting themselves to the new 

situation.169 The aforementioned mahr may also have the effect of a 

maintenance obligation providing for the needs of the surviving wife.170 

A doubt in regard of the qualification may also arise for the family 

provision in some common-law countries, which is a claim of children, 

relatives, and other persons against the estate which may be paid out 

                                                           
166 Wolfgang Küpper in Sibylle Kessal-Wulf (ed), Münchener Kommentar zum 

Bürgerlichen Gesetzbuch (6th edn, CH Beck 2013) vol 19 s 1967 para 6. 
167 Christoph Döbereiner in Rembert Süß (ed), Erbrecht in Europa (2nd edn, 

zerb verlag 2008) 636ff. 
168 Jörg Eberhardt and Sandra Ehrnsperger, ‘Das 30-Tage-Wohnrecht des 

überlebenden Ehegatten gemäß § 1969 BGB’ [2013] ZEV 653, 653. 
169 Eberhard and Ehrnsperger ibid 653. 
170 Cf for a qualification of the mahr according to its respective function Kindler 

and Kränzle (n 107) para 203. 
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by a current pension or by a single compensation.171 

As a general rule, debts of the deceased that have become due 

and have their legal basis in the family law are ruled by the Hague 

Protocol; in other words, the Succession Regulation decides if 

someone has become heir or can claim a maintenance obligation that 

arises with the death of a person, whereas the Hague Protocol governs 

the question if a maintenance obligation of family law exists and if the 

creditor may claim it also for the past.172 This approach of the 

Succession Regulation can be understood considering the 

background that such provisions of maintenance claims tend to 

compensate the absence of legal succession rights or the lack of 

legally reserved shares of the creditors of the maintenance claim.173 

Therefore, national law institutes like § 1967 BGB or the Articles 342-

5, 767 Code Civil are to be classified as part of the statute of 

maintenance obligations, which is governed by the Hague Protocol.174 

The Dreißigster, on the other hand, does arise independently in the 

person of the successor and does not have its origin in a family 

relationship between the persons, thus, it belongs to the lex 

successionis and is governed by the Succession Regulation.175 

 

III. Problems in the context of the adaptation and of 
preliminary questions 

The aforementioned problems may still arise following a 

depeçage of a succession, for example, when maintenance claims 

that tend to compensate for a lack of inheritance law are qualified as 

being part of the maintenance and not the succession law176: thus, the 

                                                           
171 Rembert Süß in Rembert Süß (ed), Erbrecht in Europa (3rd edn zerb verlag 

2015) 112ff. 
172 Siehr ibid para 30. 
173 Looschelders, ‘Artikel 1 EuErbVO’ (n 10) para 37. 
174 Siehr, ‘Art. 1 UnthProt’ (n 163) para 31. 
175 Dutta, ‘Artikel 1 EuErbVO’ (n 7) para 20. 
176 Süß (n 22) s 3 para 98. 
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entitled person may either receive neither any maintenance claims nor 

any shares of the succession at all, or, on the contrary, the person may 

be favoured by both the lex successionis, and the law applicable to 

maintenance claims and thus benefit twice.177 Since the Succession 

Regulation does not provide for a solution in these situations (see 

above for the matrimonial property rights) and also the Hague Protocol 

remains silent, it will be convincing also in this context to make use of 

the so far nationally developed instrument of adaptation in the case of 

unfair results. In order to achieve consistent results and to increase 

the legal certainty within the European Union, it will probably be 

appropriate to transfer the previous considerations in the context of the 

matrimonial property rules on the maintenance claims and their 

interaction with the succession law. Thus, undesirable outcomes will 

have to be adjusted on the level of substantive law finding a 

compromise between the solutions of both involved legal systems.178 

By strictly qualifying all maintenance obligations arising with the death 

of a person as part of the lex successionis, however, the missing 

predictability of the result of an adaptation can be largely avoided.179 

A further question in the context of maintenance obligations is 

once more how preliminary questions have to be answered. Aspects 

of legal certainty for the involved persons and the international 

harmony of decisions within the European Union in this context plead 

for answering these questions lege causae and to ensure this way that 

the same answers to the same preliminary questions are given by all 

seized courts. 

 

C) Final abstract 

                                                           
177 Cf in regard of these difficulties Looschelders, ‘Artikel 1 EuErbVO’ (n 10) 

para 39. 
178 For a different view Looschelders, ‘Artikel 1 EuErbVO’ (n 10) para 39 who 

pleads, however, also for an adaptation on the level of substantive law. 
179 Süß (n 176) paras 98ff. 
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The Succession Regulation will lessen and soften the 

discrepancies between succession and family law through an 

alignment of the connecting factors in many fields of law. However, the 

Succession Regulation does neither create fundamental solutions, nor 

does it ensure that the alignment can always be achieved. Only by 

future regulations of the European legislator and by an extension of 

European private international law rules on matters that are now left to 

the single Member States, it will be possible to minimize frictions and 

undesirable outcomes that may arise when different laws apply to a 

cross-border succession case. Uniform rules for the handling of 

problems (developed, for example, by the Court of Justice of the 

European Union) would be desirable to ensure unanimous decisions 

within the European Union. 
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1. Definition 
Trust is universally known as an instrument of succession 

planning, suitable for the transmission of richness in intergenerational 

field. This places trust in many jurisdictions, as a means alternative to 

the last will and testament. The expansion and importance of the trust 

in England and in common law countries in general points out the 

necessity to investigate its relationships with the Succession 

Regulation No 650/2012. It is well known that the trust has a vast 

scope as it may provide the basis for the administration and distribution 

of estates, protection for newborn babies, minors, disabled, 

investment organization (e.g. unit trusts, debenture trusts and other 

collective investments) and the realization of business initiatives (e.g. 

securitisation).  

Moreover, in Anglo-Saxon world great importance has been 

given to the use of the trust for the purpose of charitable initiatives in 

matters of the so-called ‘third sector’ (e.g. charities, charitable trusts). 
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This is not the proper time to report in details on the issues of the 

institute. However, it is appropriate to briefly outline its characteristics 

and important consequences above all for the benefit of the civil law 

jurists.  

It is difficult to find a uniform definition of trust taking into account 

the fact that it is a particular institute created by the equity courts of 

the common law countries, adopted by other countries with some 

amendments.1 

A definition can be found, for instance, in articles I, II and III of 

the Principles of the European Trust Law2 presented on the occasion 

of a conference held in the Hague on 15 September 1999, which set 

forth as follows: 

‘Article I 

(1) In a trust, a person called the ‘trustee’ owns assets 

segregated from his private patrimony and must deal with those assets 

(the ‘trust fund’) for the benefit of another person called the 

‘beneficiary’ or for the furtherance of a purpose. 

(2) There can be more than one trustee and more than one 

beneficiary; a trustee may himself be one of the beneficiaries. 

(3) The separate existence of the trust fund entails its immunity 

from claims by the trustee’s spouse, heirs and personal creditors. 

(4) In respect of the separate trust fund a beneficiary has 

personal rights and may also have proprietary rights against the 

trustee and against third parties to whom any part of the fund has been 

wrongfully transferred. 

Article II 

                                                           
1 The preamble to the Hague Convention of 1 July 1985 relating to the law 

applicable to the trusts and their recognition makes it clear. 
2 The book Principles of European Trust Law, edited by David J. Hayton, 

Sebastianus Constantinus Johannes Josephus (Bas) Kortmann and Hendirk L.E. 
Verhagen, is published as vol 1 in the series Law of Business and Finance by 
(Kluwer Law International 1999). 
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The general rule is that in order to create a trust a person called 

the ‘settlor’ in his lifetime or on death must, with the intention of 

creating a segregated trust fund, transfer assets to the trustee. 

However, it may also be [‘it is also’ for common law countries] 

possible for a settlor to create a trust by making it clear that he is to be 

trustee of particular assets of his. 

Article III 

(1) The trust fund consists not the original assets and those 

subsequently added, but also those assets from time to time 

representing the original assets. 

(2) The trust fund is not available to satisfy claims made against 

the trustee in his personal capacity. Except to the extent that the 

settlor’s creation of the trust contravenes laws protecting his creditors, 

spouse or heirs, the trust fund is available only for claims made by 

creditors dealing with the trustee in his capacity as such and, subject 

thereto, for claims of the beneficiaries or the enforcer, who is an office 

holder entitled to enforce a trust for purposes. 

(3) A trustee of several trusts must keep each trust fund not only 

segregated from his private patrimony but also from each of the other 

trust funds, except to the extent that the terms of the trusts otherwise 

permit’. 

Another definition of trust and its effects can be found in articles 

1:201 e 1:202 of Book X of the Draft Common Frame of Reference.3 

‘X. - 1:201 Definition of a trust 

A trust is a legal relationship in which a trustee is obliged to 

administer or dispose of one or more assets (the trust fund) in 

                                                           
3 The Draft Common Frame of Reference is a European Civil Code project 

(defined as a ‘project of a common reference framework’) prepared by a commission 
of an academic nature composed of some professors, and published in 2008. In 
2009 the text was updated. The Draft comprises 10 books and an appendix of 
definitions; every book is composed of dozens of rules and definitions. 



MURITANO  SUCCESSION AND TRUST 

JUST/2013/JCIV/AG/4666 62 JUST/2013/JCIV/AG/4666 

accordance with the terms governing the relationship (trust terms) to 

benefit a beneficiary or advance public benefit purposes. 

X.-1:202 Special legal effects of a trust 

(1) A trust takes effect in accordance with the rules in Chapter 10 

(Relations to third parties) 

with the effect that the trust fund is to be regarded as a patrimony 

distinct from the personal 

patrimony of the trustee and any other patrimonies vested in or 

managed by the trustee. 

(2) In particular (and except for some reason there than merely 

that the trust fund is vested in 

the trustee): 

(a) the personal creditors of the trustee may not have recourse 

to the trust fund, whether by execution or by means of insolvency 

proceedings; 

(b) the trust fund is not subject to rules allocating property rights 

on the basis of matrimonial or family relationships; and  

(c) the trustee’s successors are not entitled to benefit from the 

trust fund on the trustee’s death’. 

Moreover, there are doctrinal definitions, such as the one by 

David J. Hayton,4 according to whom: 

‘A trust arises where ownership of property is transferred by a 

person to trustees to be managed or dealt with for the benefit of 

beneficiaries or a charitable purpose: such property is not part of the 

trustee’s patrimony but is a separate fiduciary patrimony not available 

for the trustee’s private creditors, spouse or heirs’. 

Another definition, very relevant for the purposes of this work, is 

contained in Article 2 of the Hague Convention of 1 July 1985, relating 

to the law applicable to the trusts. 

                                                           
4 David J. Hayton, Hayton and Marshall Commentary and Cases on the Law 

of Trusts and Equitable Remedies (11th edn, Sweet & Maxwell 2001) 1-01. 
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‘Article 2 

1. For the purposes of this Convention, trust means any legally 

binding agreement made by a person – the settler – by means of an 

act among living parties or upon death – in case the assets have been 

places under control of a trustee in the interests of a beneficiary or for 

a specific purpose.  

2. The trust has the following characteristics: a) the assets in trust 

are separate, and are not part of the estate of the trustee;  

b) the assets in trust are in the name of the trustee or of another 

person on behalf of the trustee;  

c) the trustee has formal legal powers and obligation to account, 

administer, manage or dispose of the assets in accordance with the 

provisions of trust and which comply with all the legal requirements 

imposed on the trustee’.  

As to the effects of the trust, Article 11 of the Hague Convention 

provides that: 

‘1. a trust established in accordance with the law mentioned in 

the previous chapter, shall be recognised as trust.  

2. This recognition implies at least that the assets in trust remain 

separate from the personal estate of the trustee, and that the trustee 

has the capacity to act and to be sued or to appear as trustee, before 

notaries or other persons, who represent a public authority.  

3. To the extent that the applicable law requires or provides for 

it, such recognition in particular implies that:  

a) the personal creditors of the trustee cannot take action against 

the assets in trust; 

b) the assets in trust are segregated from the estate of the trustee 

in the case of insolvency of the latter or in the case of his bankruptcy; 

c) the assets in trust do not fall within the matrimonial property or 

within the succession of the trustee; 
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d) the claim to the assets in trust is allowed to the extent that the 

trustee, while infringing the obligations provided for in the trust, has 

confused the assets in trust with his own and has disposed of them.  

However, the rights and obligations of a third party – owner of the 

assets in trust – are governed by the applicable law under conflict of 

law provisions’.   

Despite their diversity, an essential minimum can be identified in 

the preceding definitions as a basis for a trust and precisely: a) the use 

of assets and liabilities in the interests of the beneficiaries;5 b) the 

separate ownership of property c) the obligation to manage assets 

according to the function of the trust.  

Furthermore, the existence of the so-called three certainties is 

necessary so that a trust can be actually established according to the 

principles of English law, namely certainty of intention, subject matter 

and object. 

‘Certainty of intention’ means that it must be clear that the donor 

or testator wishes to create a trust (this is not dependent on any 

particular language used, and a trust can be created without the word 

‘trust’ being used, or even the donor knowing he is creating a trust). 

‘Certainty of subject matter’ means that it must be clear what property 

is part of the trust. ‘Certainty of objects’ means that it must be clear 

who the beneficiaries, or objects, are. 

From the formal point of view, the trust can be a trust inter vivos 

or a will trust. 

In the first case, the assets shall be transferred from the settlor 

to the trustee during one’s life.  

In the second case, the assets shall be attributed to the trustee 

at the time of death of the settlor in accordance with the provisions of 

the last will and testament. It shall also be likely that the settlor 

                                                           
5 With the exception of the charitable trusts and the commercial purpose trusts 

provided for by some off-shore legal systems, which allow for no beneficiaries. 
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attributes by way of will all or part of his assets to the trustee of a trust 

inter vivos, which was previously established.6 

The trust may allow for – and it usually does – beneficiaries of 

revenue and beneficiaries of capital (or the final ones). The same 

settler may be beneficiary of a trust inter vivos and such beneficiary 

position may regard both the revenue and the capital of the trust.  

He may claim many powers such as the power to revoke and 

appoint the trustee, and to appoint and modify beneficiaries. He can 

even claim the right to revoke the trust itself.  

From the point of view of the beneficiary positions, it may be a 

fixed trust, where the attributions, which shall have to be made by the 

trustee, are set out in the settlement, or it may be a discretionary trust 

(a very common type of trust) where the settler attributes to the trustee 

the power to determine to whom, when and to what extent, the revenue 

or capital of the trust7 shall be attributed. 

The settlement may allow also for the presence, together with the 

trustee, of another person defined as a protector with the task of 

monitoring the administration of the trust fund by the trustee, by issuing 

opinions or consents to the fulfilment of specific proceedings.  

In view of the above, the trust law in the Succession Regulation, 

is dealt with in Recital no 13 and in Article 1(2)(j) in order to underline 

its exclusion from its proper scope.  

In particular: 

a) Recital No 13 provides that: 

                                                           
6 This procedure is very common in the U.S.A. where the settlor sets up, by 

way of act inter vivos,  
a revocable living trust and at a later stage by way of testament, introduces 

his proper assets.  
The US revocable trust (under s 603 of Uniform Trust Code, also called ‘living 

trusts’), in which the trustee’s duties run primarily, and perhaps even exclusively, to 
the settlor, is considered not a ‘real’ trust (especially for tax purposes), because a 
power of revocation is the functional equivalent of ownership. 

7 The settlor may address the discretionary powers of the trustee via the co-
called letters of wishes. 
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‘Questions relating to the creation, administration and dissolution 

of trusts should also be excluded from the scope of this Regulation. 

This should not be understood as a general exclusion of trusts. Where 

a trust is created under a will or under statute in connection with 

intestate succession, the law applicable to the succession under this 

Regulation should apply with respect to the devolution of the assets 

and the determination of the beneficiaries’. 

b) Article 1(2)(j) provides that 

‘The following shall be excluded from the scope of this 

Regulation: 

(...) 

j) the creation, administration and dissolution of trusts’. 

 
2. The notion of trust in the Succession Regulation 
In view of the above relating to the definition of trust, the first 

question to be examined by the commentator is the meaning attributed 

to the term ‘trust’ in the Succession Regulation, which contains no 

definition.8 

As we need to interpret an international instrument, one could be 

inclined to deem as usable the definition of trust pursuant to the 

aforesaid Article 2 of the Hague Convention 30.  

However, this definition does not exactly correspond to the one 

of the Anglo-Saxon trust as the Hague 30 has also sought to regulate 

institutions similar to the trust including also those created by civil law 

systems (the so-called trust-like institutions).9 

                                                           
8 Like for other notions, such as the fundamental one of the ‘habitual 

residence’. 
9 In the preamble of the Convention as indicated in n 1, it is in fact precised 

that ‘the trust is a particular institute created by the equity courts of common law 
countries, adopted by other countries with some amendments’ (emphasis added). 

For the inclusion in the Convention of the institutions similar to the Anglo-
Saxon trust, see among others Hans van Loon, ‘L’actualité de la convention de La 
Haye relative à la loi applicable au trust et à sa reconnaissance’, in Mélanges en 
l’honneur de Mariel Revillard: Liber amicorum (Defrénois 2007) 328ff; David Hayton, 
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It is therefore legitimate to wonder if in case the Succession 

Regulation refers to the ‘trust’ without defining it, it intends to include 

or not, for instance, fideicommissary substitution, French and 

Luxembourg fiducie, German Treuhand, Islamic waqf, Italian atto di 

destinazione,10 and so forth; or if the notion of ‘trust’ should be subject 

to autonomous interpretation.11  

This last position would seem coherent with the logic of the 

Succession Regulation even though it must not be forgotten that 

neither the abovementioned definitions of trust nor in particular the 

definition set out in the international instruments such as the Hague 

30, can be ignored.12 

                                                           
‘The Hague Convention on the law applicable to trusts and on their 
recognition’[1987] ICLQ 262; Alfred E. von Overbeck, ‘Explanatory Report on the 
1985 Hague Trusts Convention’, in HCCH, Proceedings of the Fifteenth Session 
(1984) - Trusts, applicable law and recognition, [1985] 375, para 26. 

10 He believes that the fideicommissary substitution laid down in art 2645ter 
cod civ is a ‘trust’ for the purposes of the Hague30, Gaetano Petrelli, ‘Trust interno, 
art. 2645-ter c.c. e “trust italiano”’, in [2015] RDC. This reasoning could be extended 
also to other civil law legal systems as it is noted that the trust as such is not alien to 
their legal tradition, but the notions used by the common law jurists to describe and 
analyse the trust. The characteristic of the Hague30 consists in freeing the notion of 
trust from such background, and this is why it does not require in any way to give 
effect to the report, encompassing such notions, and to the techniques, which derive 
from it. 

11 Richard Frimston, ‘Glorious 17th August’, (2015) 23 Step Journal 16, 
believes that ‘Many of the words and expressions used in the Succession Regulation 
look familiar, but faux amis or false cognates abound. The safest assumption is to 
look at each expression anew, and assess whether it has a specific definition and 
the meaning assigned to it’; Andrea Bonomi and Patrick Wautelet, Le droit européen 
de successions, (Bruylant 2013), e-book edn, 30 para 50: ‘Les notions utilisées dans 
le Règlement doivent faire l’objet d’une interprétation uniforme et autonome, 
indépendante du droit des États membres, en tenant compte du contexte de la 
disposition et de l’objectif poursuivi par la réglementation en cause’, and 76 para 82: 
‘La variété de trusts rencontrés dans la pratique pose problème lors de la définition 
de cette institution. À l’instar des autres concepts utilisés dans le Règlement, cette 
notion doit faire l’objet d’une interprétation autonome’. 

12 In the application of the Regulation (EU) No 44/2001 relating to the 
jurisdiction, recognition and the enforcement of judgments in civil and commercial 
matters (the aforesaid Regulation now recast in the EU Regulation No 1215/2012, 
in force since 10 January 2015), which does not contain a definition of ‘trust’ either, 
the English Court of Appeal, in the case of Gomez, Jose Gonzalez Gomez & others 

v Encarnacion Gomez-Monche Vives [2008] EWCA Civ 1065, affirmed that 
‘The interpretation of “trustee” depends on an autonomous Regulation concept, but 
since the origin of Article 5(6) lies exclusively in the accommodation of the trust 
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Moreover, it should be noted that the defining matter would seem 

most to occur in the case of will trust, provided that the latter, as we 

shall see, is also important in terms of the applicable law. On the 

contrary, in respect of the acts inter vivos, establish if the Succession 

Regulation was intended to refer – only in the activities of creation, 

administration and dissolution – only to the common law trust or also 

to the trust-like institutions, may be important to a lesser extent as 

these institutes should fall within the scope of those set forth in Article 

1(2)(g), which, by way of example, excludes from the scope of the 

Succession Regulation property rights, and assets created or 

transferred otherwise than by succession, for instance by way of gifts, 

joint ownership with a right of survivorship, pension plans, insurance 

contracts and arrangements of a similar nature, without prejudice to 

Article 23(2)(i). 

Furthermore, ‘trust’ is a concise expression capable of 

embracing different types of trust,13 and as Article 1(2)(j) makes no 

distinction, we should assume that the Succession Regulation does 

not apply to the trusts inter vivos, trusts mortis causa, administration 

trusts, distribution trusts, voluntary trusts, constructive (or involuntary) 

trusts, like, for instance, mutual wills, trusts established orally, trusts 

established in writing and probably also to the statutory trusts, namely 

the trusts, which in common law countries, can result from the opening 

of the succession.14 

However, in the interests of coherence with other EU15 

instruments and conventional ones, it may be more appropriate to 

                                                           
known in common law countries, that autonomous interpretation must be strongly 
influenced by the concept of “trustee” in those countries’. 

13 Another interesting question is to understand if it is necessary for the legal 
form in question to contain the term ‘trust’ or to include the ‘substance’ so that the 
exclusion operates under art 1(2)(j). English jurisprudence believes that it is not 
necessary to use a particular language so that a trust can be deemed as established: 
Re Kayford, (1975) 1 All ER 604; Paul v Constance, (1977) 1 All ER 195. 

14 See below para 5. 
15 For instance see the Regulation (EU) No 1215/2012. 
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believe that the exclusion under Article 1(2)(j) of the Succession 

Regulation, regards only the trusts created voluntarily, and that it thus 

should apply with respect to the devolution of the assets and the 

determination of the beneficiaries only to the statutory trusts and to the 

constructive trusts which derive from the stipulation of mutual wills.16 

The Hague 30 applies exclusively, under its Article 3, only to the 

trusts created voluntarily17 and evidenced in writing (inter vivos and 

mortis causa). The statutory trusts are excluded, while Article 20 of the 

Hague 30 provides that: 

Any Contracting State may, at any time, declare that the 

provisions of the Convention will be extended to trusts declared by 

judicial decisions. 

 
3. Scope of the Regulation to the trust. Nature of the asset 

attribution to the trustee and beneficiaries. 
The Succession Regulation shall not apply to creation, 

functioning and dissolution18 of trusts19 pursuant to Article (1)(2)(j). 

                                                           
16 See Recital No 13 of Succession Regulation. Bonomi and Wautelet (n 11) 

74, para 83. 
17 Art 7(6) of the Regulation (EU) No 1215/2012 provides that ‘A person 

domiciled in a Member State may, in another Member State, be sued: (...) with regard 
to a dispute against a founder, trustee or beneficiary of a trust created in application 
of a law or by a written instrument, or created orally and evidenced in writing, in the 
courts of the Member State in which the trust is domiciled’. In addition, such 
Regulation shall apply exclusively to the trusts established voluntarily.  

18 It seems wrong to talk, as far as the trusts are concerned, about ‘dissolution’ 
as it is the case of a company. It would be more correct to use the term ‘termination’. 

19 Richard Frimston, ‘Article 1’ in Ulf Bregquist and others (eds), EU 
Succession Regulation (Sellier 2015) paras 56-60, believes that the exclusion of the 
trusts is justified by the fact that the Succession Regulation cannot invade the field 
of the right of ownership and in general it cannot affect the categories of the rights in 
rem (as the trust belongs in this sector and not in the contractual one). Angelo Davì 
and Alessandra Zanobetti, Il nuovo diritto internazionale privato europeo delle 
successioni (Cedam 2014) 31. The two authors affirm that the exclusion of the trust 
is motivated by the reticence of many Member States of continental legal tradition to 
recognise this institute, despite its importance in common law countries for being an 
instrument of succession planning. Consequently, the uncertainties and 
divergences, which at present govern the Member States in this field, shall continue 
to exist in particular as far as a possible establishment of a will trust is concerned, 
whose possibility should be admitted in the Member States of continental law, which 
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The law applicable to these types of trust, for the Member States that 

have ratified the Hague 30, shall be determined on the basis of the 

latter, also with regard to the relationships with third countries20 while 

for the Member States that have not ratified the Hague 30, it shall be 

determined on the basis of the rules of private international law. 

However, since Recital no 13 does not radically exclude the 

trusts from the application of the Succession Regulation, because 

while it is true that, on the contrary, it affirms that ‘questions relating to 

the creation, administration and dissolution of trusts should be 

excluded from the scope of this Regulation. This should not be 

understood as a general exclusion of trusts’21 the commentator should 

wonder what aspects of the trust are different from those relating to 

the creation, administration and dissolution of trusts to which the 

Succession Regulation applies, namely, on the contrary, investigate 

                                                           
have ratified the Hague32 (Italy, Luxembourg, the Netherlands), at least according 
to the most plausible interpretation of the Hague32 while it is in general excluded in 
the Member Stated that are not part of it. In Italy the Tribunal of Lucca on 23 
September 1997 ([1998] RDIPP 818), deemed as valid and recognisable a will trust 
governed by a foreign law, which allowed it even though the succession was 
governed by the Italian Law. On the contrary, in Spain the Supreme Court on 30 April 
2008 established that will trust is subjected to the law to the succession in default of 
a specific conflict-of-laws rule. Giacomo Biagioni, ‘L’ambito di applicazione del 
regolamento sulle successioni’, in Pietro Franzina and Antnio Leandro (eds) Diritto 
internazionale privato europeo delle successioni mortis causa, (Giuffrè 2013) 43, 
considers that art 1(2)(j) should be read together with Recital No 13 which takes into 
consideration the hypothesis of a trust established by way of death both will trust or 
as a result of a statutory succession, and the lex successionis seems applicable to 
the devolution of the assets and the determination of the beneficiaries. Even though 
the difficulty to determine, on a practical level, remains, the distinctive line among 
the profiles subjected to the lex successionis and those subjected to the law 
applicable to the trust, such solution appears in general compatible with the 
provisions of the Hague30. These provisions in fact would continue to apply in the 
Member States – parties to the Convention – thus safeguarding inter alia the widest 
possible freedom of the testator to choose the law applicable to the will trust since 
art 6 Hague30 confers unrestricted freedom of choice of law. On these issues see 
the introduction to the para.  

20 Art 21 of the Hague30 in fact provides that ‘Any Contracting State may 
reserve the right to apply the provisions of chapter III only to the trusts whose validity 
is governed by the law of a contracting State’, but such reserve has not been 
exercised by all the States that have ratified the Hague30, so it shall be applied erga 
omnes.  

21 Similarly para 4(1) of the Explanatory Memorandum. 
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which types fall within the scope of creation, administration and 

dissolution, and are thus excluded from the application of the 

Succession Regulation.  

Recital no 13 refers exclusively to the ‘devolution of the assets’ 

and the ‘determination of the beneficiaries’. Even though it has no 

regulatory value, it can be of assistance in the interpretation.  

I believe that we can affirm that with reference to the will trusts, 

the Succession Regulation applies to the provisions relating to the 

creation, modification and revocation of the trust.  

If, for example, an Italian citizen residing habitually in Italy 

establishes a will trust, at the opening of the succession on the basis 

of the Italian Law (the law applicable to the succession under Article 

21 of Succession Regulation) the formal and substantial validity of the 

dispositions of property upon death by which he has established the 

trust, shall be estimated.  

On the contrary, the law applicable to the trust shall be 

determined in accordance with the Hague30 as Italy is one of the 

countries that have ratified it.22 

The applicability of the lex successionis to the dispositions of 

property upon death could bring about problems – this time from the 

point of view of eligibility – in the Member States which do not 

recognize the trust as they have not ratified the Hague 30, and in the 

same way, in the Member States where the principle of the numerus 

clausus of the dispositions of property upon death,23 applies. 

                                                           
22 By way of law 16 October 1989, No 364 which came into force on 1st 

January 1992. 
23 Bonomi and Wautelet (n 11) 76, para 91: ‘En effet, l’article 4 de la 

Convention réserve la question de la validité du testament, et non pas celle de la 
recevabilité (admissibility, Zulässigkeit) d’une disposition testamentaire visant à 
constituer un trust. Ainsi, on Devrait considérer que la loi applicable au trust, 
déterminée par les règles de conflit de la Convention, régit la recevabilité d’un trust 
testamentaire, alors que la loi successorale ne règle que la Validité au fond de la 
disposition à cause de mort par laquelle ce trust est créé‘. The same author believes 
that in this case the disposition of property upon death, which establishes a trust, 
must be converted into the disposition, which is most similar to the testator’s 
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The above is borne out also by Article 4 of the Hague 30, which 

excludes from its application the preliminary questions pertaining to 

the validity of the wills or of other judicial acts in accordance to which, 

the assets are transferred to the trustee, and these questions shall be 

governed by the ordinary conflict-of-law rules (and in this case by the 

Succession Regulation).  

In my view, Recital no 13 should be interpreted likewise, in the 

part where the applicability of the Succession Regulation to the 

‘devolution of the assets’ is affirmed, and where the exclusion of the 

trust is not ‘general’. On the contrary, the Succession Regulation 

would not seem applicable to the exercise on the part of the trustee of 

the powers of attribution of capital or trust revenue, and therefore to 

the transfer of the assets to the beneficiaries in the exercise of such 

powers since they are matters pertaining to its administration and 

termination (dissolution): they will therefore be governed by the law 

applicable to the trust, identified according to the ordinary conflict-of-

law rules.  

It is true that an overlap between the law applicable to the 

succession and the law applicable to the trust could theoretically occur 

– with regard to the Member States that have ratified the Hague 30 – 

by virtue of the application of Article 75 of the Succession Regulation, 

which provides that: 

‘1. This Regulation does not affect the application of the 

international conventions to which one or more Member States are 

parties at the time of adoption of this Regulation, and which concern 

matters governed by this Regulation.  

In particular, the Member States which are contracting parties to 

the Hague Convention of 5 October 1961 on the Conflicts of Laws 

Relating to the Form of Testamentary Dispositions continue to apply 

                                                           
intentions. This matter shall by all means be governed by the lex successionis (77, 
para 93). 
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the provisions of that Convention instead of Article 27 of this 

Regulation with regard to the formal validity of wills and joint wills.  

2. Notwithstanding the provisions of paragraph (1), this 

Regulation take precedence, as between Member States, over 

conventions concluded exclusively between two or more Member 

States insofar as such conventions concern matters governed by this 

Regulation’. 

Article 75 of the Succession Regulation covers the ‘matters 

governed by this regulation’, and as the ‘administration’ of the trust is 

expressly excluded, it shall be governed by the law applicable to the 

trust as provided for by Article 8 of the Hague 30.24 Nor does it seem 

to me that Article 25 of the Hague30 is relevant, which provides that:  

‘The Convention does not derogate from international 

instruments to which a contracting State is or will be party, and which 

contain provisions on matters governed by this Convention’.  

It is in fact true that the Succession Regulation contains 

‘provisions’ relating to the trust, but as far as its administration is 

                                                           
24 Pursuant to art 8 of the Hague30, the law specified in arts 6 and 7 governs 

the validity of the trust, its interpretation, its effects and its administration. In 
particular, it shall govern: a) the appointment, resignation and the revocation of the 
trustee, particular ability to exercise the tasks of trustee and the transfer of the 
trustee’s functions; b) the rights and obligations of the trustees between them; c) the 
right of the trustee to delegate in full or in part the performance of his obligations or 
the exercise of his powers;  

d) the powers of the trustee to administer or dispose of the assets of the trust, 
give them as a guarantee, and to acquire new assets; e) the powers of the trustee 
to make investments; f) the restrictions regarding the duration of the trust and the 
powers to set the revenues of the trust aside; g) the relationships between the trustee 
and the beneficiaries, including the personal liability of the trustee towards the 
beneficiaries;  

h) the modification or termination of the trust; i) the sharing of assets of the 
trust; j) the obligation of the trustee to account for his management.  

It should be noted that the UK is a Member State but not bound by the 
Succession Regulation. The other countries which have ratified the Hague30 are: 
Australia, Canada, the Principality of Monaco and Switzerland, apart from 
Lichtenstein and San Marino (however, the last two are not members of the Hague 
Conference).  
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‘concerned’, the only provision it contains is Article 1(2)(j), which 

excludes its application. 

On the contrary, the lex successionis would seem applicable to 

determine the nature of the attribution of the assets to the trustee (also 

in the case of attribution to the trustee of a trust inter vivos established 

by the testator) and to the beneficiaries of the trust, which is a topic of 

great interest for civil law jurists.  

The testator in fact could first of all require from an heir or legatee 

the establishment of a trust with certain beneficiaries. In that case, the 

disposition should be attributable to the legatee of contractual 

conduct.25 The beneficiary of the legacy will thus be able to demand 

that the heir (or legatee) who has the burden of stipulating a trust by 

way of act inter vivos, considering as a beneficiary26 the heir who has 

the said burden.  

On the other hand, in case the testator establishes a trust directly 

in the will, appointing the trustee and dictating the ‘programme’, which 

he will have to follow until he reaches the final attribution of the assets 

to the beneficiaries, it will be necessary to verify the nature of the 

attribution of the assets to the trustee.  

The most persuasive view seemingly is the one according to 

which the attribution of the assets to the trustee of a will trust is neither 

appointment of an heir nor legacy.27 

This is because the task of the trustee is to administer the assets 

entrusted to him in the interests of the beneficiaries, what leads the 

commentator to see in the appointment of the trustee on the part of 

the testator only the attribution of a management body.  

                                                           
25 On the admissibility see Guido Capozzi, Successioni e donazioni, 

Annamaria Ferrucci – Carmine Ferrentino (eds), (Giuffrè 2009) 1252ff. 
26 Carmine Romano, ‘Il trust e l’atto di destinazione testamentario’, in Saverio 

Bartoli, Daniele Muritano and Carmine Romano, Il trust e l’atto di destinazione nelle 
successioni e nelle donazioni, (Giuffè 2014), to which reference is made for further 
details. 

27 Romano (n 26) 171ff. 
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In fact the testator does not at all want to benefit from the 

attribution to the trustee, but if necessary (as in fact it is likely that the 

attribution to one or more beneficiaries, does not take place at all) – to 

the final beneficiaries of the trust (the fact that among them can also 

be the trustee, does not modify the terms of the management).  

In conclusion, this means that there is not much space to lead 

the trustee’s position to the heir or legatee as we should instead 

proceed to a functional analysis of his appointment and of the 

attribution of the assets in his favour.  

The will therefore represents a vehicle through which the testator 

requires from the trustee his programme of attribution, and he does it 

by establishing the trust and by attributing the assets to the trustee.  

At the termination of the trust, the beneficiaries shall receive the 

assets from the trustee and not from the testator, and they will even 

be able to receive assets different from those originally attributed by 

the testator to the trustee caused by their dynamic administration on 

the part of the trust.  

This thus excludes that they can be qualified as heirs. More 

correctly, they will be qualified as legatees, and to be more precise as 

legatees of a contractual conduct.28 

Upon the termination of the trust they will be able to demand that 

the trustee transfer them the fund in trust as per settlement. From that 

point of view, their position will certainly be of an obligatory nature, 

attributable to the right of the creditor.29 

On the other hand, as far as the ‘determination of the 

beneficiaries’ is concerned, I would not say that it could lead to a 

conflict between law applicable to the succession and law applicable 

to the trust as it is by all means undisputed that the identification of the 

                                                           
28 Romano (n 26) 171ff. 
29 The EU Court of Justice has deemed the position of the beneficiary of a 

trust as credit rights in the case of C-294/92 George Lawrence Webb v Lawrence 
Desmond Webb [1994] ECR I-01717. 
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beneficiaries of a will trust, is deferred to the settlor who while 

establishing the trust shall lay down the rules aimed at their 

identification.  

The law applicable to the succession instead shall apply to the 

identification of whom has an interest in possibly contesting the 

provisions contained in the will trust, in case such law allows for rules 

protecting legatees, and the trust has established an infringement of 

the statutory portion or even the exclusion of an heir with an 

indefeasible claim.30 

 
4. Trust and statutory succession 
Recital no 13 affirms that in the legal trusts with reference to a 

statutory succession, the law applicable to the succession should 

apply as far as the devolution of the assets and the determination of 

the beneficiaries are concerned.  

The case in point seems to arise from the specific features of 

devolution of the statutory successions in common law countries, 

particularly in England.31 

                                                           
30 See below para 5. 
31 In England, for instance, upon the death of the testator, the Family Division, 

which is an internal division of the High Court of Justice, ensures that the testament 
is ‘approved’ following a procedure called ‘probate’, whose function is to attest its 
validity both from a formal point of view and with regard to the testator’s capacity. 
Such measure responds to a further measure of an authorising nature, called ‘grant 
of representation’ (or ‘grant of probate’ in the presence of testament by means of 
which an executor is appointed (not to be confused with the executor under Civil 
Law), which is indispensable for the trustee to take possession of the estate in order 
to in case distribute the remaining assets among assignees. The same court 
therefore appoints one or more personal representatives (this term is meant here to 
define both executor if appointed by the testator in the will and administrator, 
appointed by the court in case the testator has not done it) to whom the whole estate 
is transferred. The devolution of the succession is therefore a two stage procedure: 
the first phase consists of the administration of the estate on the part of the executor, 
and it aims, among others, to pay the liabilities; the second phase where the 
allocation of the assets only to the beneficiaries takes place. As the executor defines 
the pending relationships and settles the liabilities by way of possible liquidation of 
the assets of the estate, it follows that in case the testator established a will trust, the 
trustee of that trust will acquire the ownership of the assets only upon completion of 
such activity.  
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Consequently, it is likely that until the final transfer of the assets 

to the beneficiaries takes place, the administration of the assets of the 

state occurs by way of a trust32 whose presence for obvious reasons 

shall not impede the applicability of the lex successionis as on the 

basis of that law the beneficiaries of the succession shall be 

determined.  

 

5. Trust and protection of heirs with an indefeasible claim 
The presence of a trust, inter vivos or a will trust, does not impede 

the applicability of the laws protecting the heirs with an indefeasible 

claim in accordance with the law applicable to the succession.  

Recital no 13 when referring to the ‘determination of the 

beneficiaries’ implies the applicability of the lex successionis to 

determine the persons who can challenge a will in order to enforce the 

right to succession property possibly reserved to them by law and 

govern their terms and limits.33 

The same Hague 30, Article 15, is without prejudice to the 

mandatory rules of the law designated by the rules of conflict of the 

                                                           
Such transfer of the personal representative to the trustee shall take place by 

way of a unilateral act called ‘assent’ (which must be in writing for immovable 
property). It is not excluded that the trustee or the trustees indicated by the testator, 
coincide with the executors, in that case however according to the English doctrine, 
the assent is equally required (Arthur Underhill and David Hayton, Law relating to 
trusts and trustees (Butterworths 2003) 454-456. For the necessity of the ‘assent’ in 
jurisprudence see Re King's Will Trusts (1964) 1 All ER 833; to the contrary Re 
Cockburn (1957) 2 All ER 522). 

32 This happens, for instance, in England, in case one of the beneficiaries of 
the statutory succession is a minor and the succession regards immovable property. 
As in England the minors cannot be owners of immovable property, such goods shall 
be administered – as a consequence of a trust, which arises ex lege – by a trustee 
to their benefit until they reach the age of majority.  

33 It is sufficient to imagine a trust established inter vivos, for example, by an 
Italian citizen, resident in Italy, a widower, father of two, which would allow for one 
child as a final beneficiary, and which has for subject matter the whole estate of the 
deceased. It is undisputed that the child, who is not a beneficiary, could act in the 
protection of his succession rights in accordance with the law.  
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law in matters of ‘wills and hereditary devolution, in particular in 

matters of the necessary succession’.34 

Consequently, in case the law of a State, which allows for the so-

called necessary succession of the heirs with an indefeasible claim, 

for instance Italy, should apply to the succession, and the testator has 

established a will trust which violates their rights, they can proceed 

with the abatement.35 

It does not seem important to me to exclude the possible exercise 

of the abatement towards a will trust that Article 1(2)(j) of the 

Succession Regulation, different from Article 1(2)(g), is not without 

prejudice to Article 23(2)(i) (which provides that the law applicable to 

the succession governs ‘collation and reduction of the gifts when 

determining the shares of the different beneficiaries’).  

                                                           
34 Art 15 of the Hague30 is applicable also to the UK, which ratified the 

Hague30 in 1987. The British judges will thus need to take into account the laws 
protecting the heirs with an indefeasible claim provided for by the law applicable to 
the succession, even if the said law should be determined on the basis of the English 
laws of conflict (common law countries, as we know, with regard to the succession, 
adopt the so-called system of scission, which allow for the applicability of the lex rei 
sitae to the succession of the immovable property). It can thus not be affirmed that 
the abatement shall be void as it regards the law applicable to the trust and not the 
law to the succession. See Bonomi and Wautelet (n 11) 79, para 102 ‘Dans les faits, 
il convient de noter que les biens du trust fund sont souvent à l’abri d’une action en 
réduction lorsqu’ils se trouvent sur le territoire d’un État de common law. Dans ce 
cas, en effet, la réduction d’un trust se heurte à de sérieux obstacles. La première 
difficulté résulte du fait que les juridictions des pays de common law ont tendance à 
considérer que les règles concernant la réduction d’une libéralité relèvent de la loi 
applicable à celle ci; dès lors, ces règles ne seront probablement pas appliquées par 
les juridictions de ces pays même si la succession est régie par la loi d’un État 
connaissant la réserve. Pour la même raison, un jugement prononçant la réduction 
d’une donation ou d’un trust pourrait être considéré, dans un État de common law 
ne connaissant pas la réserve successorale, comme une décision ne relevant pas 
de la succession, mais de la validité de la libéralité en question. Il peut en résulter 
un refus de reconnaître la compétence indirecte des autorités de l’État de la 
résidence habituelle du défunt, chargées du règlement de la succession. La décision 
du Royaume-Uni et de l’Irlande de ne pas participer au Règlement était au moins en 
partie motivée par la crainte de devoir accepter la réduction de trusts valablement 
créés sur des biens situés sur leur territoire’. 

35 For all information about the operations, according to Italian Law, of the 
abatement of the provisions of a trust inter vivos or a will trust see Bartoli, Muritano 
and Romano (n 26). 
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Article 1(2)(j) has in fact a scope limited to the types of creation, 

administration and dissolution of the trusts (including will trusts), types 

that are excluded from the Succession Regulation while, as we have 

seen already, for the determination of the beneficiaries, who can 

possibly contest the will containing a will trust detrimental to their 

rights, the Succession Regulation shall certainly apply and therefore 

the lex successionis too.  

As far as the trust inter vivos is concerned, in my view, the 

problem of the protection of the heirs with an indefeasible claim does 

not arise in this respect either as they fall within the scope of Article 

1(2)(g), which makes reference by way of example to the ‘property 

rights and assets created or transferred otherwise than by succession’, 

and goes on with an indication by way of example only, and concludes 

notably with the terms of Article 23(2)(i).  

In addition, to acknowledge the protection of the heirs with an 

indefeasible claim with regard to a trust inter vivos, and not 

acknowledge it with regard to a will trust, would be an unreasonable 

discrimination. It should be also borne in mind that it can well be 

argued that the deceased established a trust inter vivos, and that he 

calculated the trust fund in a country that refuses to implement foreign 

judicial decisions which recognise rights to the heirs with an 

indefeasible claim.  

This happens above all in the off-shore countries, like Jersey. 

The Trust (Jersey) Law 1984 and subsequent amendments provide in 

fact in section 9(2) that: 

‘Without prejudice to the generality of paragraph (1), any 

question mentioned in that paragraph shall be determined without 

consideration of whether or not – 

(a) any foreign law prohibits or does not recognise the concept of 

a trust; or 
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(b) the trust or disposition avoids or defeats rights, claims, or 

interests conferred by any foreign law upon any person by reason of a 

personal relationship or by way of heir ship rights, or contravenes any 

rule of foreign law or any foreign judicial or administrative order or 

action 

intended to recognize, protect, enforce or give effect to any such 

right, claim or interest’. 

The presence of such provisions therefore constitutes a serious 

obstacle to the protection of the heirs with an indefeasible claim.  

 
6. Trust, choice of law and law applicable to the succession. 
The institution of a trust imposes for obvious reasons the 

determination of an applicable law.  

Such law will be chosen expressly or it can result implicitly from 

the provisions of the settlement. Obviously the law that will govern the 

trust (in most cases), will be different from the law that will govern the 

succession.  

The same Hague 30 in Article 6 attributes the widest choice of 

law applicable to the trust to the settlor. In default of choice, the 

subsidiary criteria set forth in Article 736 shall apply.  

                                                           
36 Arts 6 and 7 of the Hague 32 are reported below. 
Art 6: ‘1. The trust is governed by the law chosen by the settlor. The choice 

must either be explicit or derive from the provisions of the act establishing the trust 
or is proof thereof, interpreted if necessary in the light of the circumstances in the 
case.  

2. In case the law chosen in application of the preceding subparagraph does 
not allow for the trust as an institution or category of the trust in question, such choice 
is void and the law provided for by art 7 shall apply’.  

Art 7: ‘1. In case no law has been chosen, the trust shall be governed by the 
law with which it is most closely connected.  

2. In order to determine the law with which the trust is most closely connected, 
particular reference is made to:  

a) the place of administration of the trust determined by the settlor; 
b) the location of assets in trust; 
c) the residence or domicile of the trustee; 
d) for the purpose of the trust and the place where it must be created’. 
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For its part, the Succession Regulation attributes to the testator 

a limited choice of the law governing the successions, by consenting 

him only to choose pursuant to Article 22 the law of the State whose 

citizen he is at the time of the choice or at the time of death, that is to 

say in case he has more than one citizenship, the law of any State 

whose citizen he is at the time of his choice or at the time of death.  

A conflict between the law applicable to the trust and the law 

applicable to the succession takes shape, only if certain aspects of the 

trust are both applicable and such laws are different from each other.37 

Taking into account the exclusions under Article 1(2)(j) of the 

Succession Regulation, namely it can happen with regard to the 

aspects of the trust which are not attributable to creation, 

administration and dissolution.  

 In my opinion, we should make a distinction between trusts inter 

vivos and will trusts.  

With reference to the trusts inter vivos, a hypothesis of conflict 

between law applicable to the trust and law applicable to the 

succession should not in principle arise as both Article 1(2)(j) excludes 

the fact that the Succession Regulation applies to the ‘creation’ of the 

trust what necessarily implies the choice of the applicable law, and 

above all, I would say, due to the fact that the applicability of the 

Succession Regulation presumes the opening of the succession, that 

is to say, the death of the settler of the trust.  

The trust therefore until the time of death of the settlor, but also 

after, since its duration can be so long to overcome the presumed life 

of the settler, shall be governed by the law chosen by the settler or 

determined according to the criteria for a connection under applicable 

rules of private international law, in particular the Hague 30.  

                                                           
37 Moreover, it is theoretically possible that the trust is governed by more than 

one law, in application of art 9 of the Hague30, which allows the phenomenon of 
depeçage. 
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At the time of death of the settlor, his succession shall be 

governed by the law applicable by virtue of the Succession Regulation 

as it is also likely that not all the estate of the deceased has been 

subject to the trust.  

Moreover, the lex successionis shall govern the pre requisites 

and terms of protection of possible rights of the heirs with an 

indefeasible claim, who, as we have noted already, will be able to 

contest the trust in order to enforce their rights to the statutory portion. 

This conclusion is corroborated by Article 1(2)(g), which excludes 

from the scope of the Succession Regulation  

property rights and assets created or transferred otherwise than 

by succession, for instance by way of gifts, joint ownership with a right 

of survivorship, pension plans, insurance contracts and arrangements 

of a similar nature (including thus the trusts inter vivos), without 

prejudice to Article 23(2)(i), which refers to the lex successionis for the 

protection for the rights to the statutory portions.  

A conflict between law applicable to the succession and law 

applicable to the trust inter vivos could on the other hand arise with 

regard to those trusts which serve as real ‘will substitutes’.  

These are in particular the ‘revocable living trusts’, as previously 

hinted, where the settler introduces the whole of his estate in a trust, 

exactly revocable one, and he determines that at the time of his death 

the assets shall be attributed to the beneficiaries indicated in the 

settlement. This proceeding is very common in the USA as it avoids 

the expensive procedure of probate, which is obligatory in the case of 

will.  

The ‘revocable living trust’ poses two types of problems. 

For the countries that have ratified the Hague 30 (and not only), 

a problem of recognition of such transaction as trust, as it does not 

seem to respond fully to the characteristics indicated in Article 2.  
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Article 2 of the Hague 30 provides in fact that for the purposes of 

the Convention, the assets in trust should be placed ‘under control of 

a trustee’ while in the case of the revocable living trust on the one hand 

the duties of trust of the trustee have as a recipient the same settler, 

but on the other hand, the power to revoke the trust on the part of the 

settler renders him functionally equivalent to the owner of the assets 

in trust as he has not exited his estate irreversibly.38 

The absence of the control of the assets retained by the trustee, 

would remove an exceptional characteristic of the trust. These 

characteristics ensure that, and here’s the second problem, from the 

functional point of view, such trust may act, in reality, such as a real 

will and it can thus be qualified, from the point of view of the State 

where it will serve, as an institute proper to the succession right. At the 

time of death of the settler therefore a conflict of laws could arise from 

the point of view of the Member State, because the law applicable to 

the trust and the law applicable to the succession could differ. For 

instance, think of a revocable living trust stipulated by an American 

citizen, resident in France, who possesses immovable property 

located in France. France could qualify the revocable living trust as an 

institute of succession right and apply the law pursuant to Article 24 of 

the Succession Regulation. On the basis of such law the eligibility and 

substantial validity of such trust should therefore be evaluated. Article 

24 of the Succession Regulation provides that such law shall be either 

the hypothetical law to the succession (in our case the French law, 

assuming that the trust was established when the settler was a 

resident in France) or the law of citizenship, but which should be 

subject to expressed or implied choice pursuant to Article 22 of the 

Succession Regulation.  

                                                           
38 So that it is true that from the tax point of view, in the U.S.A. the revenues 

produced by a revocable living trust continue to be accrued to the settlor. 
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In the first case, as the French law applies, it is true that the 

revocable living trust may not be recognised as such, but as it is 

functionally similar to a will, it may, as observed already by the 

doctrine,39 be appreciated as a disposition of property upon death 

other than the will. The fact that during the life of the settler, the trust 

operated on the basis of a different law (the one governing the trust) 

does not bring about any conflict of laws, because at the time of death 

of the settler, the trust terminates.  

It will be necessary to verify the compatibility between the estate 

attributions determined by the settlor in the trust and the French laws 

to the succession, including the laws protecting the rights of the heirs 

with an indefeasible claim.  

In the case of omission or infringement, they may act against the 

beneficiaries of the trust. The settler of the trust may however have 

chosen law of his citizenship also to regulate his proper succession. 

Also in this case, there is no conflict between law applicable to the trust 

and law applicable to the succession, because, as already mentioned, 

at the time of death of the settler, the trust shall terminate, both due to 

the fact that in the case of choice of law pursuant to Article 22, Article 

34(2) excludes renvoi. The lex rei sitae shall therefore not apply to the 

succession of the movable property located in France, but the US law 

applicable to the succession chosen by the settler, with possible 

detriment to the reasons of those who according to French law would 

be his heirs with an indefeasible claim.  

Finally, no problem should arise as far as the formal validity of 

the act is concerned (if qualified as disposition of property upon death) 

given the wide favor of the validity under Article 27 of the Succession 

Regulation of the Hague Convention of 5 October 1961 on the conflicts 

of law relating to the form of the dispositions of property upon death 

                                                           
39 Bonomi and Wautelet (n 11) 77, para 93. 
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(‘Hague 11’), both applicable (depending on the States concerned, 

pursuant to Article 75 of the Succession Regulation). 

With regard to the will trusts instead, the problem would seem 

more complex as they are by all means intended to be valid beyond 

the death of the settler.  

As far as the will trusts are concerned, the first problem, which 

arises, is if the Succession Regulation should be applied to what 

concerns the recognition of the will trust. If such matter is considered 

to fall within the scope of the Succession Regulation, it would result in 

the fact that only the citizens of the Member States that allow for the 

trust, could establish it, since Article 22 consents only the choice of the 

law of the citizenship.  

However, to opt for prevalence of the Succession Regulation 

would mean impeding the citizens of the Member States bound by the 

Succession Regulation, which have ratified the Hague 30, to establish 

a will trust.  

Italy, for instance, has a law which governs the trust as an 

institute proper to the common law,40 according to which, an Italian 

citizen who would like to establish a will trust, insofar as it is deemed 

that the matter of recognition of the will trust should be resolved on the 

basis of the Succession Regulation, which allows only the choice of 

the law of the citizenship, may not do it.  

However, it would conflict with Article 6 of the Hague30, which 

guarantees the widest freedom of choice of the law instead. It leads 

us to believe that the conflict should be resolved at least for the citizens 

of the Member States bound by the Succession Regulation which have 

ratified the Hague 30, applying the principle of the most favourable 

instrument, with consequent prevalence of the Hague 30. By applying 

                                                           
40 According to some, Italy is a trust country, insofar as trust is meant not the 

one proper to the common law, but the one defined under art 2 of the Hague30 
(Petrelli (n 10)). 
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such criterion, the choice of law in accordance with the Hague 30 

would be guaranteed to the citizens of the States bound by the 

Succession Regulation, and hence the choice of a law other than the 

law of their citizenship.  

As far as the citizens of the Member States bound by the 

Regulation, which have not ratified the Hague 30 are concerned, we 

should deem as prevailing the Succession Regulation instead. In 

respect to the recognition of the will trust, with consequent impossibility 

for those to establish it, in case that the Member State concerned does 

not have a law governing the trust. A French citizen residing habitually 

in France in case his future succession has international dimensions 

and falls therefore within the scope of the Succession Regulation, 

could not establish a will trust. This can be regarded as discrimination 

against the citizens of the Member States bound by the Succession 

Regulation depending on whether such States have ratified or not the 

Hague 30 as only the former and not the latter can establish a will trust. 
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1. The characterisation of succession and rights in 
rem from the perspective of the harmonisation of private 
international law 

In modern systems of private international law, 

‘succession’ and ‘property rights’ form the subject matter of 

distinct conflict-of-laws provisions, with different connecting 

factors. Succession is governed – depending on the system 
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concerned – by the national law of the deceased person, by the 

law of the State where the deceased person was domiciled or 

habitually resident, or sometimes (for the countries which follow 

the scissionist approach) where his or her immovable assets are 

located. Property rights are governed by the law of the State 

where the immovable or movable assets are located (lex rei 

sitae).  

The Regulation recognises such distinction and excludes 

from its scope ‘the nature of rights in rem’ (Article 1(2)(k)), with 

respect to which the law applicable shall be defined according to 

the relevant choice-of-law provision of the lex fori. As all the items 

listed in Article 1(2), the exclusion refers also to the rules on 

jurisdiction and recognition and enforcement of decisions of the 

Regulation; these latter aspects will be examined in the last part 

of this article.  

Drawing the line between these two categories (succession and 

property rights) implies a delicate characterisation problem, 

which now has to be analysed and solved in a uniform manner in 

all the Member States. The delimitation between succession and 

rights in rem must be performed consistently with the 

interpretative principles of the Regulation itself and more 

generally of the system of private international law of the 

European Union.1 The latter prevails on the national systems of 

                                                 
1 And in particular, in the light of the ‘objectives and general scheme’ of 

the Regulation, according to the well-known formula worked out by the 
European Court of Justice in order to define autonomous concepts employed 
by the European instruments of private international law: see Case 34/82, 
Martin Peters Bauunternehmung GmbH v Zuid Nederlandse Aannemers 
Vereniging [1983] ECR 987, paras 9-10, and, for a recent confirmation, Case 
C-375/13, Harald Kolassa v Barclays Bank plc. [2015], not yet published, para 
22. For an explicit recognition of the need to construe the concept of 
succession ‘in an autonomous manner’, see the Commission’s commentary 
on the ‘Proposal for a regulation of the European Parliament and of the 
Council on jurisdiction, applicable law, recognition and the enforcement of 
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private international law of the Member States. Therefore, only 

where the Regulation is found to be inapplicable in a specific 

case according to the autonomous definition of succession and 

of the excluded matters, will it be possible to resort to the relevant 

national rule of private international law on rights in rem.  

 

2. The respective features of rights in rem and 
succession for the purpose of characterisation 

For a proper construction of the exclusion contained in 

Article 1(2)(k), it is important to keep in mind the respective traits 

of the legal institutions defined as rights in rem, as opposed to 

succession.  

The essential features of the private international law 

category of rights in rem, as absolute (or erga omnes) rights, are 

found in the power of their owner to enjoy and dispose of a 

specific asset, to get certain benefits from it, and to exclude other 

persons.2 The application of the lex rei sitae to these rights is 

justified in light of the close connection existing between the legal 

regime of property and the other rights in rem, on one side, and 

the social and economic system of each State, on the other side. 

Such a close connection makes it impossible to assess the 

content and existence of these rights without referring to the local 

law. Indeed, only the application of the latter is capable of 

ensuring a uniform treatment of the private legal relationships 

                                                 
decisions and authentic instruments in matters of succession and the creation 
of a European Certificate of Succession’ COM(2009)154 final, 4. 

2 Also, possession falls within the scope of the lex rei sitae, since it 
qualifies as an erga omnes legal position, namely a factual power over an 
asset which forms a requirement for the acquisition of certain rights in rem 
(such as property and pledge) and is protected against all the other persons. 
The inclusion of possession in the private international law category of rights 
in rem is expressly acknowledged, for instance by art 51 of the Italian Law No 
218 of 31 May 1995 on private international law.  
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concerning assets located in the territory of a certain State.3 

From this perspective, it is for the lex rei sitae to determine the 

legal nature of assets and their capability to form the subject 

matter of rights in rem, the requirements for the acquisition of 

these rights, their owners, and their content.4 Regarding in 

particular their content, the lex rei sitae shall define the kinds of 

rights in rem that may exist (numerus clausus) and the rights and 

powers vested in their owner, including the judicial remedies 

available for their protection.  

By contrast, the subject matter of the private international 

law provision on succession is formed by national rules and 

institutions whose common function is to organise the transfer of 

the estate of the deceased, thus settling the conflict of interest 

arising among the different persons involved (heirs, legatees, 

creditors, or State).5 While rights in rem concern absolute rights 

on assets considered individually, succession concerns the 

deceased’s estate considered as a whole.6 For this reason, apart 

from the scissionist systems, which submit the succession to 

immovable property to the lex situs, the law applicable to 

succession is often determined according to other factors 

(nationality, domicile, or habitual residence, as in the 

                                                 
3 Riccardo Luzzatto, ‘Proprietà in generale (dir. intern. priv.)’ (1988) 37 

ED 298. 
4 Gian Carlo Venturini, ‘Diritti reali (dir. intern. priv.)’ in (1964) 12 ED 

776, 777; Luzzatto (n 3) 301.  
5 See Recital No 9 of the Regulation, ‘The scope of this Regulation 

should include all civil-law aspects of succession to the estate of a deceased 
person, namely all forms of transfer of assets, rights and obligations by reason 
of death, whether by way of a voluntary transfer under a disposition of property 
upon death or a transfer through intestate succession’.  

6 This opposition is well expressed, among German legal authors, by 
the distinction between Einzelstatut, in which rights in rem are considered 
individually (chiefly when they form the subject matter of a specific 
transaction), and Gesamtstatut, in which they are considered as part of an 
estate (such as in the case of successions, matrimonial property regime, and 
company law): cf Jan Kropholler, Internationales Privatrecht (6th edn, Mohr 
Siebeck 2006) 441. 
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Regulation),7 which are based on the personal link of the de cuius 

with a certain country.  

 

3. The unquestioned competence of the lex rei sitae to 
govern rights in rem as such, even if connected with a 
succession 

Having in mind the respective features of the private 

international provisions for rights in rem and succession, it is now 

possible to assess how these two rules coordinate with each 

other when their connecting factors lead to the application of 

different laws, i.e. when the lex successionis and the lex rei sitae 

do not coincide.  

With respect to a first group of cases, the exclusion 

contained in Article 1(2)(k) has a pedagogic function. The 

exclusion clarifies that the Regulation does not intend to regulate 

the private international law regime for these rights, which remain 

subject to the lex rei sitae pursuant to the private international 

law provisions of the Member States. Such rules shall remain 

applicable, even if a legal issue concerning a right in rem arises 

in connection with a succession.  

For instance, in order to determine whether the deceased person 

was the owner of a certain asset or had another right in rem on 

such asset, and therefore whether such asset falls within his or 

her succession, one will have to apply the lex rei sitae and not 

                                                 
7 The Regulation makes a concession to the competence of the lex situs 

to govern specific assets of the succession in that it permits to take into 
account – as lois de police – of the rules of the lex situs which, for economic, 
family, or social considerations, impose restrictions concerning or affecting the 
succession in respect of those assets (art 30): see Paul Lagarde, ‘Les 
principes de base du nouveau règlement européen sur les successions’ 
[2012] RCDIP 691, 715. 
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the lex successionis as determined by the Regulation.8 As noted, 

the lex rei sitae shall also determine the content of these rights.  

Furthermore, the lex rei sitae shall govern any 

consequences of the death of the owner on the existence and 

content of a specific right in rem. Therefore, for instance, a 

provision, such as Article 979 of the Italian Civil Code, providing 

for the extinction of the right of usufruct following the death of its 

owner (and the consequent re-expansion of bare ownership into 

full ownership) shall apply, as part of the law governing the right 

in rem. The provision will apply to the extent that the subject 

matter of such a right is located in Italy, irrespective of the law 

governing the succession.  

In the same perspective, Article 1(2)(g) provides that the 

Regulation does not apply to: 

‘[P]roperty rights, interests and assets created or 

transferred otherwise than by succession, for instance by way of 

gifts, joint ownership with a right of survivorship, pension plans, 

insurance contracts and arrangements of a similar nature.’ 

These issues do not fall within the scope of the law 

governing the succession, because they concern the regime of a 

right in rem that pre-existed the succession and the creation, 

transfer, or extinction of this right is not a legal consequence of 

the succession.9  

 

                                                 
8 See, Pietro Franzina and Antonio Leandro, ‘Il nuovo diritto 

internazionale privato delle successioni per causa di morte in Europa’ [2013] 
NLCC 277, 287. From the perspective of the Italian system of private 
international law, see Tito Ballarino, Diritto internazionale privato (3rd edn, 
Cedam 1999) 541.  

9 See Andrea Bonomi and Patrick Wautelet, Le droit européen des 
successions (Bruylant 2013) 122f. 
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4. The coordination between lex successionis and lex 
rei sitae for the regulation of the transfer to the beneficiaries 
of the property rights forming part of the estate 

Apart from the aforementioned aspects, however, the 

distinction between succession and rights in rem is more 

complex. Indeed, the function of the substantive rules governing 

the succession is not only to determine the persons who shall 

inherit and the respective shares of each heir or legatee in the 

estate, but also to organise the effective transfer of the estate to 

the beneficiaries.  

A comparative analysis reveals that national legal orders 

regulate in different ways the transfer to the heirs of the assets 

forming part of the estate of the deceased person.10 The 

countries of Roman tradition consider the succession as a sort of 

continuation of the person of the deceased through his heirs. 

Accordingly, the estate of the decesased is merged with that of 

the heirs and and the latter are in principle liable for the 

deceased’s debts.  

Conversely, in the systems of common law,11 the heirs are 

not vested with the power of administration of the estate and are 

not personally liable for the deceased’s debts. Following the 

death of the de cuius, his assets are administered by a personal 

representative (an executor appointed in a will or, failing such an 

                                                 
10 Henri Petitjean, Fondements et mécanisme de la transmission 

successorale en droit français et en droit anglais. Etude de droit comparé et 
de droit international privé (LGDJ 1959) 17ff; Murad Ferid, ‘Le rattachement 
autonome de la transmission successorale en droit international privé’, [1974] 
142 RCADI 71, 106ff; Tito Ballarino, ‘Successione ereditaria (dir. int. priv.)’, in 
(1990) 43 ED 1268, 1281; Marie Goré, L’administration des successions en 
droit international privé français (Economica 1994) 13ff; Andrea Bonomi, 
‘Successions internationales: conflits de lois et de juridictions’ [2010] 350 
RCADI 71, 331ff.  

11 Some forms of administration of the succession are also provided in 
Denmark, England, and Sweden: Bonomi (n 10) 336f. 
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appointment, an administrator),12 whose duty is to pay the debts 

of the deceased and then deliver the remaining assets to the 

persons entitled to succeed.  

Also among the systems of Roman tradition there are 

some significant differences. Some countries (Belgium, France, 

Luxembourg, the Netherlands, Germany, and Greece) follow the 

principle of the direct transfer by operation of the law of the estate 

to the heirs (la mort saisi le vif). Other countries (Austria, Italy, 

and Spain) follow the principle of the hereditas iacens, which 

means that the heirs acquire the succession (and the property of 

the assets) only by accepting the succession and, in Austria, 

following a constitutive court decision (Einantwortung).13 National 

laws also diverge as to the transfer of property by legacy. While 

in some countries the legacy has the effect of transferring the 

property of the assets concerned to the legatee,14 in other 

countries the legacy only creates an obligation for the heir to 

transfer the property of the assets concerned to the legatee.15  

When the lex successionis and the lex rei sitae do not coincide, 

it is crucial to determine which law governs the transfer of the 

property to the heirs or legatees. 

                                                 
12 Who receives the necessary authority by a court’s decision, 

respectively a grant of probate or a granting of letters of administration: see 
Dicey, Morris and Collins, The Conflict of Laws (15th edn, Sweet & Maxwell 
2012) 1393f. 

13 Pursuant to ss 797 and 819 ABGB: see Bonomi (n 10) 333f.  
14 For instance, pursuant to art 649(2) of the Italian Civil Code, when a 

legacy has as its subject matter the property of a specific asset belonging to 
the testator, the ownership or the right in rem is transferred by the testator to 
the legatee at the moment of the death of the testator.  

15 In Germany, a legacy does not by itself transfer the ownership of the 
asset (Vindikationslegat), it only creates an obligation for the heir to transfer 
the assets concerned (Damnationslegat): see art 2174 BGB. In France and 
Belgium, pursuant to art 1004 code civil, where there are some heirs entitled 
to a reserved share of the estate, a universal legacy has no effect in rem.  
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In the national systems of private international law, this 

coordination is achieved with different techniques and solutions, 

which it is not possible to address in detail in this chapter.  

For the present purposes, it may be sufficient to recall that 

in the common law systems, the administration forms the subject 

matter of a different conflict-of-laws rule than the succession 

itself. These systems generally base the competence of their 

courts in matters of administration on the circumstance that there 

is property of the deceased in their territory (forum rei sitae) and 

provide for the application of their lex fori (which in most cases 

therefore coincides with the lex rei sitae) to these proceedings.16  

Conversely, the systems that, at a domestic level, provide 

for a direct transfer of the estate to the heirs generally submit its 

administration and transfer to the law governing the 

succession.17 However, even in these countries, the lex rei sitae 

                                                 
16 In England, the High Court has jurisdiction to make a grant of 

representation when there is property of the deceased to be administered in 
England or, under special circumstances, also when the deceased died 
domiciled in England; see Dicey, Morris and Collins (n 12) 1393ff; Bonomi (n 
10) 330ff. Also some continental countries such as Austria, Sweden, and 
Finland base the jurisdiction of their courts in procedures of administration of 
the estate on the presence of assets of the deceased in their territory: see 
Georges Droz, ‘Saisine héréditaire et administration de la succession en droit 
international privé français et comparé’ [1970] RCDIP 183, 211ff; Bonomi (n 
10) 334. In Switzerland, art 92(2) of the private international law act provides 
that the implementation of the measures adopted pursuant to the law 
governing the succession is governed by the lex fori of the competent authority 
belongs. Such a law applies in particular to the conservative measures and to 
the distribution of the succession, including the administration by an executor: 
see Andreas Bucher (ed), Commentaire Romand. Loi sur le droit international 
privé. Convention de Lugano (Schulthess 2011) 810.  

17 In Germany, the application of the law governing the succession 
(Gesamtstatut) instead of the lex rei sitae (Einzelstatut) to the acquisition of a 
right in rem by way of succession is justified in light of the fact that such 
acquisition derives from the universal succession itself (Gesamtnachfolge) 
and not from a transaction concerning a specific asset: Kropholler (n 6) 557; 
Gerhard Kegel, Internationales Privatrecht (7th edn, Beck 1995) 573. 
However, for a different conclusion, see Max Planck Institute for Comparative 
and International Private Law, ‘Comments on the European Commission’s 
Proposal for a Regulation of the European Parliament and of the Council on 
jurisdiction, applicable law, recognition and enforcement of decisions and 
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prevails sometimes on the lex successionis as far as the 

acquisition of individual assets (for instance, by legacy) is 

concerned.18 In Italy, the case law and legal authors distinguish 

between titulus and modus adcquirendi of a right in rem. While 

the law governing the succession is competent to govern the first 

aspect (and therefore to determine who will acquire the 

ownership of a certain property right), the way in which such 

acquisition is implemented is governed by the lex rei sitae.19  

                                                 
authentic instruments in matters of succession and the creation of a European 
Certificate of Succession’ [2010] RabelsZ 522, para 51. In France, a problem 
of delimitation between law governing the succession and lex rei sitae does 
not arise with respect to immovable property, regarding which the two laws 
coincide, as a consequence of the scissionist approach followed by this 
country. With respect to movable property, the case law and legal authors 
submit all the issues concerning the administration of the deceased’s estate 
and its transfer to the beneficiaries to the law governing the succession (lex 
domicilii), irrespective of the location of the assets: Droz (n 16) 184ff; Yvon 
Loussouarn, ‘L’administration des successions en droit international privé’ 
[1970] JDI 251; Bernard Audit, Droit international privé (7ème éd., Economica 
2013) 891f; Mariel Revillard, Droit international privé et pratique notariale (7ème 
éd., Defrénois 2006) 385ff. 

18 German courts refused to recognise the effects in rem of a legacy 
provided by the law governing the succession, with respect to the ownership 
of an immovable property located in Germany, by applying the lex rei sitae. 
Since, pursuant to German law, a legacy is not sufficient alone to transfer the 
ownership (Vindikationslegat), but it only creates an obligation of the heirs to 
transfer the property to the legatee (Damnationslegat) (see above, n 15), the 
German Supreme Court held that the lex rei sitae should prevail on the lex 
successionis on this aspect: Bundesgerightshof, 28 September 1994 (IV ZR 
95/93), [1995] NJW 58; [1996] IPRax 39; [1994] IPRspr 125. See Heinrich 
Dörner, ‘Keine dinglische Wirkung ausländicher Vindikationslegate im Inland’ 
[1996] IPRax 26; Yuko Nischitani, ‘Ausländische Vindikationslegate und das 
deutsche Erbrecht – unter besonderer Berücksichtigung des japanischen 
Erbrechts’ [1998] IPRax 74; Rembert Süss, ‘Das Vindikationslegat im 
Internationalen Privatrecht’ [2001] RabelsZ 245; Jan Peter Schmidt, ‘Die 
kollisionsrechtluche Behandlung dinglich wirkender Vermächtnisse’ [2013] 
RabelsZ 1.  

19 Such a conclusion has remained unchanged despite the wording of 
art 51(2) of the private international law act of 1995, which provides that the 
lex rei sitae governs the acquisition and the loss of rights in rem, except when 
in the case of succession and when the acquisition of such rights derives from 
a family relationship or a contract: cf Riccardo Luzzatto, ‘Articolo 51’, in Fausto 
Pocar and others (eds), Commentario del nuovo diritto internazionale privato 
(Cedam 1996) 251; Paolo Benvenuti, ‘Articolo 51’, in Stefania Bariatti (ed), 
‘Riforma del sistema di diritto internazionale privato. Commentario’ [1996] 
NLCC 1333; Luigi Fumagalli, ‘Questioni di diritto internazionale privato in una 
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At a first glance, the exclusion of rights in rem, pursuant to Article 

1(2)(k), could induce one to believe that, with respect to transfer 

and creation of rights in rem, the Regulation reserved the 

competence of the lex rei sitae to regulate the transfer of the 

assets by way of succession.  

However, a closer reading of Article 1(2)(k) in conjunction 

with other provisions reveals that the Regulation adopted a 

different scheme of coordination, which increases the role of the 

lex successionis, by reducing correlatively the weight of the lex 

rei sitae.  

Firstly, Article 1(2)(k) itself is formulated in very narrow 

terms, in that it addresses ‘the nature of rights in rem’, and not 

rights in rem generally. The wording adopted suggests that the 

exclusion concerns the content of rights in rem, and the related 

need to respect the principle of their numerus clausus,20 but not 

their transfer to the heirs and legatees, which should now be 

subject to the lex successionis. This interpretation is confirmed 

by Recital No 15, pursuant to which ‘This Regulation should allow 

for the creation or the transfer by succession of a right in 

immovable or movable property as provided for in the law 

applicable to the succession’.21  

                                                 
giurisprudenza recente’ [2001] RDIPP 931, 942; Trib. Brescia, 25 November 
1999, [2001] RDIPP 1041. For the opposite thesis, see Edoardo Vitta, Diritto 
internazionale privato, (UTET 1975, vol. III) 180 f. Also in Spain, the 
acquisition of property by way of succession is governed by the lex rei sitae, 
pursuant to art 10(1) of the civil code: see Javier Carrascosa González, El 
reglamento sucesorio europeo 650/2012, de 4 de julio de 2012: analisis critico 
(Comares 2014) 210. 

20 On this issue, see infra, para 6.  
21 Emphasis added. A further confirmation is provided – a contrario – 

by the second sentence of Recital No 15, according to which the application 
of the lex successionis ‘should, however, not affect the limited number 
(“numerus clausus”) of rights in rem known in the national law of some 
Member States. A Member State should not be required to recognise a right 
in rem relating to property located in that Member State if the right in rem in 
question is not known in its law’. This provision – which only concerns the 
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Secondly, also Article 23, which determines the scope of 

the lex successionis, after providing, at paragraph (1), that such 

law shall determine ‘the succession as a whole’, expressly 

includes, in the non-exhaustive list of items to be governed by 

such law: 

‘[T]he transfer to the heirs and, as the case may be, to the 

legatees of the assets, rights and obligations forming part of the 

estate, including the conditions and effects of the acceptance or 

waiver of the succession or of a legacy’ (para 2(e)) 

and  

‘[T]he powers of the heirs, the executors of the wills and 

other administrators of the estate, in particular as regards the 

sale of property and the payment of creditors, without prejudice 

to the powers referred to in Article 29(2) and (3)’ (para 2(f)).22 

Thirdly, in the final version of the Regulation, the 

safeguard clause formed by Article 21 of the proposal23 has been 

                                                 
creation of rights in rem – confirms that no similar safeguard was considered 
necessary with respect to the issue of the transfer of existing rights in rem.  

22 Similarly, Recital No 42 provides that ‘The law determined as the law 
applicable to the succession should govern the succession from the opening 
of the succession to the transfer of ownership of the assets forming part of the 
estate to the beneficiaries as determined by that law. It should include 
questions relating to the administration of the estate and to liability for the 
debts under the succession. The payment of the debts under the succession 
may, depending, in particular, on the law applicable to the succession, include 
the taking into account of a specific ranking of the creditors’. In a comparative 
perspective, it is worth noting that the art 7(2) of the Hague Convention of 1st 
August 1989 on the law applicable to succession to the estates of deceased 
persons, which determines the scope of application of the lex successionis, 
does not contain similar provisions. art 7(2) only prescribes the application of 
the law determined by the Convention to the devolution of the estate, without 
prejudice to the possibility for the contracting States to apply such law to other 
matters which are considered by that State to be governed by the law of 
succession: see Paolo Picone, ‘La legge applicabile alle successioni’, in 
Comitato notarile regionale della Campania (ed), La riforma del diritto 
internazionale privato e i suoi riflessi sull’attività notarile. Atti del convegno di 
studi in onore di Mario Marano, Napoli 30-31 marzo 1990 (Giuffrè 1991) 57, 
85.  

23 The proposal of 2009 (n 1) excluded ‘the nature of rights in rem’ from 
the scope of the proposed Regulation in similar terms to art 1(2)(k) of the final 
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removed. This rule – which had been inserted in contemplation 

of participation by the United Kingdom and Ireland with the 

Regulation24 – provided that the application of the lex 

successionis should be no obstacle to the application of the lex 

rei sitae. This would occur when the latter would stipulate 

formalities subsequent to those laid down in the law applicable to 

the succession (paragraph (1)) or would subject the 

administration and liquidation of the succession to the 

appointment of an administrator or executor of the will by an 

authority located in the Member State of situation of the assets 

(paragraph (2)).25 The removal of such exception confirms that, 

pursuant to the Regulation, the lex successionis shall govern the 

modus adcquirendi of the estate by the beneficiaries without 

exception. This is true even with respect to assets located in a 

different States (whether Member States or third States) 

providing for the administration of the succession or setting 

further requirements for the acquisition of the rights in rem on the 

assets forming part of the estate by the beneficiaries.  

Also commentators share the view that the exclusion of 

‘the nature rights in rem’ set in Article 1(2)(k) only concerns the 

                                                 
version: see art 1(3)(j) of the proposal, referring to ‘the nature of rights in rem 
relating to property and publicizing these rights’. In the final version, the latter 
part of this clause was included in a separate clause, under letter l. On this 
aspect, see infra in this para.  

24 See the comment on art 21 in the Commission’s explanatory 
memorandum attached to the proposal (n 1) 7.  

25 Art 21 of the proposal (n 1) was inspired by art 82(1) of the Belgian 
Code of Private International Law. Pursuant to this rule, the administration and 
the transfer of the estate are governed by the law governing the succession. 
However, by derogation to such rule, the administration or the transmission of 
a certain asset is governed by the law of the State in which territory such an 
asset is located, to the extent that such law requires the intervention of the 
authorities of this State.  
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content of these rights, while their modus adcquirendi by the 

heirs and legatees should be governed by the lex successionis.26 

Such a wide role ascribed to the lex successionis by the 

Regulation also with respect to its effects in rem – which 

overcomes the initial recommendation of the European 

Parliament27 – seems ultimately related to the general objectives 

of predictability and legal certainty underlying the Regulation, 

and to the related need of avoiding a fragmentation of the 

succession. As expressly acknowledged by the preamble of the 

Regulation, these goals form the justification for the introduction 

of uniform rules therein28 and for the selection by the Regulation 

of the principle of the unity of the succession.29 These same 

                                                 
26 Cf Lagarde (n 7) 712ff; Bonomi and Wautelet (n 9) 121f; Andrea 

Bonomi, ‘Il regolamento europeo sulle successioni’ [2013] RDIPP 239, 313; 
Giacomo Biagioni, ‘L’ambito di applicazione del regolamento sulle 
successioni’, in Pietro Franzina and Antonio Leandro (eds), Il diritto 
internazionale privato europeo delle successioni mortis causa (Giuffrè 2013) 
25, 41; Franzina and Leandro (n 8) 288, n 46; Carrascosa-Gonzàlez (n 19) 
188f; Mariel Revillard, ‘Portée de la loi applicable’, in Georges Khairallah and 
Mariel Revillard (eds), Droit européen des successions internationales 
(Defrénois 2013) 67, 74; Ulf Bergquist and others, Commentaire du règlement 
européen des successions (Dalloz 2015) 43.  

27 In its resolution of 16 November 2006, the European Parliament had 
recommended a more limited approach, expressing the need to ‘ensure the 
coordination of the law applicable to the succession with the law of the place 
in which the property is situated, so as to make the latter applicable in 
particular as regards the procedures for acquiring the property comprised in 
the estate and any other tangible entitlements thereto, accepting or refusing 
the succession and the relevant formalities concerning publicity’ (emphasis 
added): European Parliament, ‘Resolution with recommendations to the 
Commission on succession and wills’ adopted on 16 November 2006, 
2005/2148(INI), Recommendation 8 (on the ‘lex loci rei sitae’ and the 
‘reserved portion’ principle).  

28 See Recital No 37, first part: ‘In order to allow citizens to avail 
themselves, with all legal certainty, of the benefits offered by the internal 
market, this Regulation should enable them to know in advance which law will 
apply to their succession. Harmonised conflict-of-laws rules should be 
introduced in order to avoid contradictory results’.  

29 See Recital No 37, last part: ‘The main rule should ensure that the 
succession is governed by a predictable law with which it is closely connected. 
For reasons of legal certainty and in order to avoid the fragmentation of the 
succession, that law should govern the succession as a whole, that is to say, 
all of the property forming part of the estate, irrespective of the nature of the 
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objectives, and the need to avoid fragmentation of the uniform 

succession regime, probably explain the decision of the 

European legislator to reduce as much as possible the reach of 

the lex rei sitae.30  

The solution adopted by the Regulation forms a significant 

change for the private international law systems of those Member 

States which reserved the regulation of the acquisition of rights 

in rem (including the administration of the succession) to the lex 

rei sitae.  

 

5. Continued: the practical implications of the 
solutions adopted by the Regulation at a intra-EU level and 
in the relationship with third countries 

In order to assess the practical implications of this new 

regime, one should consider separately the cases in which the 

assets are located in a Member State bound by the Regulation 

and that in which the assets are located in a third country.  

A) When the assets forming part of the estate are located 

in a Member State, the coordination is relatively simple, since 

such Member State will abide by the uniform characterisation 

criteria prescribed by the Reguation. As a corollary, any national 

conflict-of-laws rule on rights in rem of such a State, to the extent 

that it encompasses the transfer and acquisition of rights in rem 

by way of succession, will be disapplied.  

Two sets of cases may be envisaged: a) the lex 

successionis provides for a direct transfer of rights in rem to the 

                                                 
assets and regardless of whether the assets are located in another Member 
State or in a third State’.  

30 From a general perspective, on the opportunity to submit also the 
transfer of the administration of the estate to lex successionis, see Anatol 
Dutta, ‘Succession and Wills in the Conflict of Laws on the Eve of 
Europeanisation’ [2009] RabelsZ 547, 601f; Bonomi (n 10) 338f.  
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heirs or legatees, while the lex rei sitae submits such a transfer 

to certain further formalities; b) the reverse scenario of a).  

a) In the first set of cases, the precedence of the lex 

successionis31 over the lex rei sitae means that, when the latter 

provides for an immediate transfer of the assets forming part of 

the estate to the heirs or legatees, such legal effect will be 

recognised in all the Member States without any further formality. 

In particular, it will not be possible to apply any further 

requirement that might be imposed by the lex fori or by the law 

of the Member State where the assets are located, if different 

from the lex successionis.  

If, for example, a deceased with habitual residence in Italy 

had some assets in Austria, his heirs will become the owners of 

these assets following a simple acceptance as provided by Italian 

law32 irrespective of the requirement of the Einantwortung set by 

Austrian law.33  

The same conclusion applies to the case in which the 

assets are located in a Member State (different from the State 

which law governs the succession) providing for a regime of 

administration of the succession. Subject to the exception set by 

Article 29,34 this regime will not apply if the law of such State does 

not govern the succession.  

With respect to legacies, if the de cuius (habitually resident 

in Italy) made a will containing a legacy having as subject matter 

                                                 
31 In most cases, such a law will coincide with the lex fori of the 

competent court, given the preference of the Regulation for a coincidence 
between forum and ius. However, the solutions set out here below apply also 
when the lex fori and the lex successionis do not coincide.  

32 Which provides that the acceptance may also by implicit, when the 
person appointed as heir executes acts in a way that implies his intention to 
accept the succession, or that could not have been executed if not in his 
capacity as heir: art 476 of the Civil Code.  

33 On which see above, n 13. 
34 On which see infra, para 6.  
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a specific asset located in Germany, the property of such asset 

will be immediately acquired by the legatee at the moment of the 

death, as provided by the Italian lex successionis.35 In this case, 

the German principle that prevents foreign legacies from 

producing an automatic transfer of the property 

(Vindikationslegat) will not apply, being inconsistent with the duty 

set by the Regulation to have this issue governed by the lex 

successionis rather than by the lex rei sitae.36  

Also, the requirement of a judicial decision of envoi en 

possession laid down by Article 1008 of the French Civil Code, 

with respect to universal legacies contained in non-authentic wills 

(testament olographe ou mystique), should not apply if the 

succession is governed by a different law which does not provide 

for such requirement, even if it concerns assets located in 

France.37  

In all these cases, the heirs or beneficiaries might face 

difficulties in obtaining the delivery of the assets to which they 

are entitled under the lex successionis from third parties, such as 

a custodian or a bank. Indeed, when the assets in question are 

located in a State other than the State whose law governs the 

succession, these third parties will probably not be familiar with 

the foreign, legal mechanisms governing the succession and the 

transfer of the estate. One may therefore expect that the fear of 

delivering the assets to the wrong beneficiary – and the related 

                                                 
35 Pursuant to art 649 of the Civil Code.  
36 Contrary to a view expressed (Lagarde (n 7) 16), this case should not 

be fall within the scope of application of art 31 on adaptation of rights in rem, 
since the effect in rem provided by the foreign lex successionis (i.e. the 
immediate acquisition by the legatee of the property of the assets) does not 
concern the content of rights in rem, but their acquisition: see Bonomi and 
Wautelet (n 9) 485; Schmidt (n 18) 15ff. For the solution adopted by the 
German case law under the national rules on conflict-of-laws, see above, 
footnote 18.  

37 On the treatment of this requirement under the French national rules 
of private international law, see Revillard (n 17) 390f.  
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prospect of liability claims – could make them reluctant to uphold 

the claims of persons who qualify themselves as heirs or 

legatees. With respect to these concerns, the European 

Certificate of Succession is expected to offer an important 

contribution in terms of legal certainty.38  

b) In the reverse scenario – where the lex rei sitae 

provides for an immediate transfer of the property to the heirs or 

legatees, while the lex successionis submits it to further 

requirements or procedures – the principle of the precedence of 

the lex successionis over the lex rei sitae implies that the transfer 

of the rights in rem will occur only if so provided by the former.  

For instance, when the lex successionis is Austrian law, 

the Einantwortung39 provided for by Austrian law will form a 

necessary requirement for the acquisition by the heirs of the 

property of the estate, even for those assets located in a Member 

State where the property is transferred to the heirs immediately 

upon the death of the de cuius.  

In the case of a succession governed by a law providing 

for a system of administration,40 such system will have to be 

recognised in any Member State where the assets are located, 

even if pursuant to the law of such a State the assets forming 

part of the estate would be immediately transferred to the heirs 

(for instance, French law). Hence, the administrator or the 

executor appointed pursuant to the lex successionis will be 

entitled to assert his rights over the assets forming part of the 

                                                 
38 Indeed, pursuant to art 63(1), ‘the Certificate is for use by heirs, 

legatees having direct rights in the succession and executors of wills or 
administrators of the estate who, in another Member State, need to invoke 
their status or to exercise respectively their rights as heirs or legatees and/or 
their powers as executors of wills or administrators of the estate’.  

39 See above, n 13.  
40 This might be the law of a Member State (such as Sweden or Finland) 

or of a third country (such as England), given the erga omnes character of the 
Regulation provided for by art 20.  
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estate, even if they are located in another Member State, 

irrespective of a formal exequatur of the foreign decision of 

appointment. This solution, which – before the entry into force of 

the Regulation – was already followed by legal authors and the 

case law within some national systems of private international 

law,41 rests now on the duty of the Member States to give full 

effect to the governing law determined by the uniform conflict-of-

laws provision contained in the Regulation,42 even if this law 

belongs to a third State.43  

In some cases, the application of the lex successionis will 

lead to the conclusion that an asset has not been transferred to 

a certain beneficiary (namely a legatee), but that the latter has 

only a right in personam against the heirs to obtain the transfer 

of such asset.44 In this cases, while it is certainly for the lex 

successionis to govern this obligation to transfer, the transfer 

itself, being an act inter vivos, will be governed by the lex rei 

sitae.45  

As for the previous group of cases (section a), in principle 

the solution outlined in this section b applies also when the lex 

                                                 
41 See in Italy, Giuseppe Cassoni, La divisione ereditaria nel diritto 

internazionale privato (Giuffrè 1974) 118ff; Picone (n 22) 90ff, also for further 
references. For the solutions adopted in other countries, see Ferid (n 10) 
110ff; Goré (n 10) 168ff; Bonomi (n 10) 348ff. 

42 To the extent that the administrator or executor is considered as a 
trustee under the English lex successionis, some problems could arise, 
however, concerning the recognition of his powers in the systems which do 
not recognise the institution of the trust. In this case, one would have to resort 
to the mechanism of adaptation set by art 31: see below, para 7.  

43 If the lex successionis is the law of a Member State, the European 
Certificate might be a useful instrument in order to prove the administrator’s 
or executor’s powers over these assets.  

44 See, for instance, the German Damnationslegat, referred to above, 
and, in France and Belgium, art 1004 of the respective Civil Codes, providing 
that, if there are heirs having right to reserved shares, they become the owners 
of the deceased’s property at the time of the death and any universal legatee 
will claim from them the delivery of the assets to which they are entitled 
(délivrance du legs).  

45 Bonomi and Wautelet (n 9) 121f.  
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successionis does not coincide with the lex fori. In these relatively 

rare cases, difficulties could arise insofar as the lex successionis 

provides for a procedure for the appointment of the administrator 

or the transmission of the assets. Although this procedure is 

indissolubly tied to the legal regime of the succession, it may be 

expected that the competent courts will be reluctant to apply the 

foreign, procedural rules provided for by the lex successionis.46 

A solution could be found in resorting to the lex fori, by chosing 

within such a law the procedural rules which perform an 

equivalent function to the procedure required by the lex 

successionis.47  

c) With respect to both scenarios, a further issue is 

whether the lex successionis also encompasses legal institutions 

involving the acquisition by third persons of rights in rem on 

assets forming part of the estate from a person acting as heir. If 

the title of a person who acted as heir is challenged by another 

person claiming to be the true heir, this may affect the validity of 

the acquisition of an asset by a third person from the apparent 

heir.  

As noted, the narrow definition of the notion of ‘rights in 

rem’ as an excluded matter from the scope of the Regulation 

implies that the lex successionis should govern all the legal 

institutions whose function is to organise the transfer of the 

deceased’s estate in favour of the beneficiaries (heirs and 

legatees). Therefore, also with regard to the acquisition of assets 

                                                 
46 In the past, the courts in civil law countries avoided the application of 

the English probate procedure based on the procedural character of these 
rules or based on an application of renvoi of the national law of the deceased 
to the law of the competent authority: see Picone (n 22) 84ff; Ferid (n 10) 110f; 
Bonomi (n 10) 345ff. On renvoi within the system of the Regulation, see Luigi 
Fumagalli, in this Study. 

47 Picone (n 22) 88 f; Bonomi (n 10) 347. With reference to the 
Regulation, Bonomi and Wautelet (n 9) 454; Sara Godechot-Patris, 
‘L’administration des successions’ in Khairallah and Revillard (n 26) 91.  
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by third persons, the distinction should be based on the function 

of the rules and institutions concerned. If these rules and 

institutions, albeit concerning third persons, concur in settling the 

conflicts of interest relating to the organisation of the succession, 

the lex successionis should apply; if not, the lex rei sitae should 

apply.  

In order to better understand this distinction, one may 

consider, for instance, Article 534(2) of the Italian Civil Code. This 

rule provides that, if a third person has acquired a right in rem 

over a movable asset from the apparent heir through a non-

gratuitous transaction, his right may not be challenged by the true 

heir through a judicial action of petitio hereditatis if the third 

person proves to have acted in good faith. This rule – which 

forms a limit to the claim of petitio hereditatis48 – protects the 

innocent, third person from the claim to assets by the true heir. 

As such, it has a relative effect, since the defense provided 

therein is opposable only to the heir. It does not protect the third 

person against any person who claims to be the owner of the 

assets on a different title, for instance by alleging that the assets 

in question did not belong to the de cuius.49 Such relative 

character of Article 534(2), is also relevant for the purpose of 

characterisation. Indeed, the function of this rule is to settle a 

conflict of interest between the true heir and the third person who 

has purchased the assets of the estate from the apparent heir. 

For this reason, it should be considered as part of the special 

regime of succession as defined by Italian law, and should be 

                                                 
48 By the action of petition hereditatis, the true heir, for the purpose of 

obtaining restitution of the property, seeks recognition of his capacity as heir 
against whomever possess all or part of the heritable property under claim of 
heirship or without a claim of any kind (art 533 of the Civil Code).  

49 See Luigi Mengoni, Gli acquisti “a non domino” (2nd edn, Giuffrè 1968) 
158.  
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characterised as a matter pertaining to successions pursuant to 

the Regulation. Conversely, the characterisation as a matter 

concerning rights in rem does not seem justified, given its relative 

character.50 If the above conclusion is correct, Article 534(2) will 

apply, as part of the lex successionis, when Italian law governs 

the succession, even when the movables assets in question are 

located in a different Member State. Conversely, this rule should 

not apply, even with respect to assets located in Italy, when the 

succession is governed by a different law.  

By contrast, one may consider Article 1153 of the Italian 

Civil Code, which contains the general rule for acquisitions a non 

domino for movable assets. Pursuant to this provision, a person 

to whom movable property is conveyed by one who is not the 

owner acquires the ownership of it through possession, provided 

that the acquisition is in good faith51 at the moment of the delivery 

and there is an instrument of transaction capable of transferring 

ownership. The protection offered by Article 1153 is absolute, 

since it is opposable erga omnes and the property is acquired 

free from any burden, unlike Article 534(2), which protects the 

third person only against a specific claim of the heir. Therefore, 

differently from Article 534(2), Article 1153, for its absolute 

character, should be characterised as a matter concerning rights 

in rem rather than succession.52 It follows that Article 1153 will 

apply with respect to assets located in Italy, irrespective of the 

                                                 
50 Contra Gaetano Petrelli, ‘Pubblicità legale, apparenza e affidamento 

nel diritto internazionale privato’, in Filippo Preite and Antonio Gazzanti 
Pugliese di Crotone (eds), Atti notarili. Diritto comunitario e internazionale, I, 
Diritto internazionale privato (UTET 2011) 279 f, who deems that the lex rei 
sitae should apply to the effects of an acquisition by the apparent heir. 

51 Which in this case is presumed, pursuant to art 1147 of the Civil 
Code.  

52 With respect to the Italian system of private international law, see 
Franco Mosconi and Cristina Campiglio, Diritto internazionale privato e 
processuale. II Parte generale e obbligazioni (7th edn, UTET 2015) 301.  
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lex successionis, since it concerns the legal condition of goods 

and the security of transactions rather than the organisation of 

the succession.  

d) An important limitation to the competence of the lex 

successionis regarding the acquisition of property rights derives 

from the exclusion from the scope of the Regulation, pursuant to 

Article 1(2)(l), of ‘any recording in a register of rights in 

immovable or movable property, including the legal requirements 

for such recording, and the effects of recording or failing to record 

such rights in a register’.  

The registers referred to by this provision are, in particular, 

those concerning immovable property, registered chattels (ships, 

aircrafts, vehicles), corporate shares, or financial instruments.53 

The exclusion concerns not only the conditions and 

procedure for the recording of a right in a register,54 but also the 

effects of such a recording. As clarified by Recital No 19, ‘it 

should therefore be the law of the Member State in which the 

register is kept which determines whether the recording is, for 

instance, declaratory or constitutive in effect’.55 This clarification 

reflects a difference between two groups of legal systems. While 

in some countries the recording in a register forms a necessary 

condition for the acquisition of the right in rem (as for instance in 

Germany and the Netherlands), in other countries the recording 

has only the function of making the acquisition of such right 

effective erga omnes (for instance in France, Belgium, and Italy).  

                                                 
53 Bonomi and Wautelet (n 9) 125.  
54 As expressed by Recital No 18.  
55 ‘Thus, where, for example, the acquisition of a right in immovable 

property requires a recording in a register under the law of the Member State 
in which the register is kept in order to ensure the erga omnes effect of 
registers or to protect legal transactions, the moment of such acquisition 
should be governed by the law of that Member State’ (Recital No 19, second 
part).  
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The exclusion from the scope of the Regulation of the 

effects of the recording (or of the non-recording) of a right in rem 

could result in a limitation of the wide competence ascribed to the 

lex successionis by Article 23.  

Thus, for instance, if the estate of the deceased, habitually 

resident in Italy, included an immovable property in Germany, the 

acquisition by the heirs of the ownership of such a property will 

be subject to its registration in the Grundbuch, even if Italian law 

(lex successionis) does subject the acquisition of the ownership 

by the heirs to any recording in the land register.  

If, in the reverse scenario, the deceased resided in 

Germany but owned immovable property in Italy, Italian law 

should govern the consequences of registration or non-

registration in the Italian land register, including the non-

necessity of registration for the acquisition of the property. Italian 

law will also determine the effects of the recording (or non-

recording) of such acquisition on its effectiveness towards third 

persons, for instance towards those who should acquire the 

immovable property from an apparent heir.56  

B) The situations examined so far concern a situation in 

which the assets are located in a Member State bound by the 

Regulation. In these situations, the fact that this State is subject 

to the uniform regime set by the Regulation ensures the practical 

effectiness of the principle underlying the Regulation that the 

acquisition of rights in rem by way of succession should be 

governed exclusively by the lex successionis.  

                                                 
56 Indeed, pursuant to art 534(3), the protection granted to the third 

innocent purchaser by para 2 (see above, letter c) does not apply in the case 
of immovable property or registered chattels, if the acquisition by the apparent 
heir and by the person who purchased the asset from the latter were not 
recorded in the land register before the recording of the acquisition by the true 
heir or legatee, or before the recording in the land register of the judicial claim 
of petition hereditatis against the apparent heir.  
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By contrast, when the assets are located in a third country 

(including, for the present purposes, a Member State which is not 

bound by the Regulation), the principle of the exclusive legislative 

competence of the lex successionis could face practical 

difficulties of implementation, should the foreign lex rei sitae 

subject the transfer of property to the beneficiaries (heirs or 

legatees) to further conditions or procedures.  

One may think, for example, to a case in which the 

succession is governed by a law providing for the immediate 

acquisition of the assets forming part of the estate by the heir (for 

instance, French law), but in which some assets are located in 

England. Since, as noted, under English private international law, 

English law applies to the the administration of a succession with 

respect to assets located in England, a positive conflict57 would 

arise. While the competent court under the Regulation should in 

principle subject to the lex successionis also the acquisition and 

administration of the assets located in England (thus, for 

instance, ruling that, pursuant to French law, the heirs have 

immediately acquired the ownership of the assets), an English 

court would subject this issue to its lex fori (and accordingly 

entrust an administrator or executor with the administration of 

these assets).  

The Regulation does not contain any special device in 

order to solve this conflict and avoid a risk that a court issue an 

ineffective decision. It does not authorise a court to take into 

account the further requirements or procedures set by the law of 

                                                 
57 In the reverse scenario, in which the Regulation refers – as lex 

successionis – to a law of a third State providing for a system of administration, 
the different characterisation and the different connecting factors adopted by 
such law for administration could give rise to a negative conflict, with respect 
to which the situation involving a third State is not different than the intra-EU 
scenario examined above, in this para, s A.b.  
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a foreign country where the assets are located. Therefore, in 

principle a court of a Member State shall be bound to apply 

without exception the lex successionis.58  

In this scenario, the only available remedy to the risk of 

issuing a ‘limping’ decision by a court of a Member State is the 

possibility, set by Article 12, that such court decides not to rule 

on one or more of the assets located in a third country, ‘if it may 

be expected that its decision in respect of those assets will not 

be recognised and, where aplicable, declared enforceable in that 

third State’.59  

In case of rights in rem subject to a registration under the 

law of a third State, a further remedy against the risk of issuing a 

potentially ineffective decision could derive from the exclusion 

contained in Article 1(2)(l) (see above, section A.d), if the latter is 

interpreted as referring to the registers kept in third countries. 

Recitals Nos 18 and 19 support the contrary solution, since they 

refer literally to ‘the law of the Member State in which the register 

is kept’. However, this solution does not seem rational, since the 

need for coordination arises (and perhaps is even more acute, 

for the reasons explained above) with the legal systems of 

countries which are not bound by the Regulation. Therefore, also 

considering that Article 1(2)(l) does not contain any such 

limitation, it seems more reasonable to apply this exclusion also 

to registers kept in third States.  

 

                                                 
58 The heir shall then seek recognition of his capacity as heir in the third 

country where the assets are located (e.g. England) and apply in such country 
for the appointment of an administrator pursuant to the local law: Tito 
Ballarino, ‘Il nuovo regolamento europeo sulle successioni’ [2013] RDI 1116, 
1127.  

59 See Bonomi (n 26) 303 f.  
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6. The special rule for the administration of 
succession contained in Article 29 of the Regulation 

As seen in the previous paragraph, the wide scope 

conferred to the lex successionis by the Regulation would result, 

in principle, in the duty of any competent court to apply 

exclusively the law governing the succession also for the transfer 

of the estate to the beneficiaries. This solution would have had a 

strong impact on the Member States which organise the 

succession through a system of administration, whose courts 

would have been prevented from appointing an administrator 

pursuant to their lex fori, as provided by their systems of private 

international law.60  

In order to mitigate this consequence – which was 

perceived as excessive, from the perspective of the United 

Kingdom and Ireland – Article 29 provides that,  

‘Where the appointment of an administrator is mandatory 

or mandatory upon request under the law of the Member State 

whose courts have jurisdiction to rule on the succession pursuant 

to this Regulation and the law applicable to the succession is a 

foreign law, the courts of that Member State may, when seised, 

appoint one or more administrators of the estate under their own 

law, subject to the conditions laid down in this Article’.61 

After the decision of the United Kingdom and Ireland not 

to participate to the Regulation, the prospects of application of 

this provision have been significantly reduced. It will only apply 

for the few Member States which provide for a system of 

administration.62 

                                                 
60 See Dutta (n 30) 603.  
61 On the different solution adopted by art 21(2) of the proposal (n 1), 

see above, para 4.  
62 Such as Cyprus, Sweden, and Finland. The Einantwortung procedure 

set by Austrian law (see above, para 4) does not fall within such a provision, 
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Article 29 contains a set of substantial rules,63 authorising 

the Member State whose courts are seised to derogate from the 

regime set by the foreign lex successionis with respect to specific 

aspects in favour of lex fori, if specific circumstances so require. 

This authorisation concerns the appointment of the administrator 

(paragraph (1)) and the powers of the administrator (paragraphs 

(2) and (3)).  

A) Regarding the appointment of the administrator, Article 

29(1) second part, sets that, in principle, the administrators 

should be the persons entitled to execute the will or administer 

the succession, pursuant to the lex successionis. If such law 

does not provide for the administration of the estate by a person 

who is not a beneficiary, the courts of the Member State in which 

the administrator is to be appointed may appoint the 

administrator under their lex fori if the latter so requires and one 

of the following circumstances occur: ‘a serious conflict of 

interests between the beneficiaries or between the eneficiaries 

and the creditors or other persons having guaranteed the debts 

of the deceased’, ‘a disagreement amongst the beneficiaries on 

                                                 
since in this procedure Austrian courts do not appoint an administrator: see 
Bonomi and Wautelet (n 9) 457; Dutta, ‘Das neue internationale Erbrecht der 
Europäiscen Union – Eine erste Lektüre der Erbrechtsverordnung’ [2013] 
FamRZ 11. Art 29 could also encompass certain procedures set by certain 
systems of continental law which are aimed at appointing an administrator in 
particular circumstances: e.g. the procedure of appointment of an 
administrator upon request by a creditor governed by art 1981 BGB; the 
procedure governed by art 642 of the Italian Civil Code providing for the 
appointment of an administrator where there are ‘justified reasons’; the 
procedure governed by art 813(1) of the French Civil Code, providing for the 
appointment of an administrator in case of negligence or fault of one or more 
heirs in the administration, or where a disagreement or a conflict of interest 
has arisen among them, or where the situation of the estate is a complex one: 
for further references to national provisions, see Angelo Davì and Alessandra 
Zanobetti, Il nuovo diritto internazionale privato europeo delle successioni 
(Giappichelli 2014) 182.  

63 According to Bonomi and Wautelet (n 9, 455f), art 29 is a ‘règle 
matérielle facultative’ rather than a special conflict-of-laws provision, as 
confirmed by the use of verb ‘allow’ (authoriser) in Recital No 43.  
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the administration of the estate’, or ‘a complex estate to 

administer due to the nature of the assets’.  

B) The powers of the administrators so appointed are 

determined, in principle, pursuant to the lex successionis and the 

appointing court may lay down specific conditions for the 

exercise of these powers pursuant to such law (Articles 23(2)(f) 

and 29(2), first part).64 Under specific circumstances, however, 

Article 29 authorises the court seised to vest them with certain 

additional powers provided for by its lex fori. The extent of the 

permitted derogation varies depending on whether the law 

governing the succession is the law of a Member State or the law 

of a third State.  

a) If the succession is governed by the law of a Member 

State, the appointing court can vest the administrator(s) only ‘on 

a residual basis’,65 with the powers necessary to ‘preserve the 

assets of the estate or to protect the rights of the creditors or of 

other persons having guaranteed the debts of the deceased’ 

(Article 29(2)).66 However, in exercising these residual powers, 

the administrators will respect a hard core of issues which remain 

subject to the lex successionis. These aspects concern  

‘[T]he transfer of ownership of succession property, 

liability for the debts under the succession, the rights of the 

beneficiaries, including, where applicable, the right to accept or 

                                                 
64 Thus, for instance, Recital No 44 explains that, if the heir is appointed 

as administrator, he should have the powers to administer the estate which 
an heir would have under that law.  

65 Where ‘the law applicable to the succession does not provide for 
sufficient powers’.  

66 As clarified by Recital No 44, such powers could include ‘establishing 
a list of the assets of the estate and the debts under the succession, informing 
creditors of the opening of the succession and inviting them to make their 
claims known, and taking any provisional, including protective, measures 
intended to preserve the assets of the estate’.  
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to waive the succession, and, where applicable, the powers of 

the executor of the will of the deceased’.67 

b) If the succession is governed by the law of a third 

country, the appointing court may, ‘by way of exception’ – and 

notwithstanding the above – vest the administrators with all the 

powers provided for by the lex fori (Article 29(3)). In this case, in 

exercising these powers, the administrator(s) shall respect, in 

particular, ‘the determination of the beneficiaries and their 

succession rights, including their rights to a reserved share or 

claim against the estate or the heirs under the law applicable to 

the succession.  

 

7. The creation by the law governing the succession 
of a right in rem unknown to the law of another Member State 
where such right is invoked: the adaptation 

The function of the lex successionis, which is to organise 

the transfer the transfer of the estate of the deceased to the 

beneficiaries, may be performed not only by transferring to them 

existing rights in rem (as seen before), but also by creating 

specific rights in rem in favour of certain beneficiaries.  

One can think to the following instances: the right of 

usufruct on half of the estate in favour of the surviving spouse 

created by Article 915bis of the Belgian Civil Code; the right of 

usufruct on a share of the estate that may be created through a 

                                                 
67 Therefore, for instance, according to Recital No 44, the acts 

performed by the administrators in exercising their additional powers could 
‘only entail the alienation of assets or the payment of debts where this would 
be allowed under the law applicable to the succession’. Furthermore, ‘where 
under the law applicable to the succession the appointment of a third-party 
administrator changes the liability of the heirs, such a change of liability should 
be respected’.  
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legacy under Italian law;68 a testamentary trust created pursuant 

to the law governing the succession; the joint ownership of the 

heirs on the whole estate, until the sharing out of the estate;69 a 

legal mortgage on immovable property automatically created 

pursuant to Article 2817(2) of the Italian Civil Code in favour of 

the co-heirs, as a security for the payment of the balance in case 

of the sharing-out of an immovable property of the estate.70  

These rules belong to the legal regime of the succession, 

since they aim at settling a conflict of interest between the 

beneficiaries concerned (e.g. the surviving spouse, the 

beneficiary of the trust) and the other beneficiaries (namely heirs 

or legatees) or creditors of the deceased. However, to the extent 

that they create absolute rights on assets, they also interfere with 

the legal regime of goods. This regime, in principle, is governed 

by the lex rei sitae, as confirmed by the exclusion from the scope 

of the Regulation of ‘the nature of rights in rem’ set in Article 

1(2)(k).71  

When the lex successionis provides for the creation of a 

specific right in rem in favour of a certain beneficiary, and such 

right is invoked in another Member State, two situations may 

arise.  

A) If the law of the Member State where the right in rem is 

invoked knows a right in rem equivalent to the one created by the 

lex successionis, the latter shall be recognised also in that 

                                                 
68 See Giovanni Bonilini, ‘Il legato del diritto di usufrutto con facoltà di 

vendere e/o di ipotecare’, in Gaetano Petrelli (ed.), Formulario notarile 
commentato (vol. 7, t. 1, Giuffrè 2011) 986. 

69 In Italy, comunione ereditaria pursuant to arts 713ff and 111ff Civil 
Code.  

70 Pursuant to art 23(2)(j) of the Regulation, the lex successionis shall 
govern also the sharing-out of the estate.  

71 Bergquist (n 26) 146.  
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Member State. For this purpose, it will be transposed72 into the 

equivalent right in rem of the local law. Therefore, for instance, 

the usufruct for the surviving spouse created by the Belgian law 

governing the succession will be recognised in Italy with the 

features of the right of usufruct set by Italian law; the joint 

ownership of the heirs pursuant to the Italian lex successionis will 

be transposed into a French indivision for the assets located in 

France.73 

This conclusion applies also to a situation in which the law 

of the Member State where the right in rem is invoked knows 

such a right in rem, but would not create it as a consequence of 

the succession. Indeed, the possibility for a Member State not to 

recognise a right in rem created by the lex successionis, being 

an exception to the general competence of the latter, must be 

interpreted narrowly and requires that the right in rem as such is 

unknown in the local system. Thus, for instance, the mere fact 

that German law does not give a right of usufruct to the surviving 

spouse does not prevent by itself the recognition of this right on 

                                                 
72 In the general theory of private international law, the term 

‘transposition’ (Umsetzung) describes a situation in which, as a consequence 
of the operation of the connecting factor, a legal act, legal relationship, or 
subjective right, ceases to be governed by the law which originally governed 
it and is submitted to a new law. This happens, for instance, with respect to 
rights in rem on movable assets which are transferred to another country. The 
change of lex situs determines a change of the applicable law. However, the 
rights in rem created under the old law continue to exist to the extent that they 
are compatible with the new law; in this case they are simply transposed in 
the equivalent category of the new law: Hans Lewald, ‘Règles générales des 
conflits de lois’ [1939] RCADI 1, 127ff; Kropholler (n 6) 561. 

73 Indeed, the joint ownership is a form of ownership and should 
therefore be governed by the lex rei sitae. However, delicate problems of 
coordination with the lex successionis could arise with respect to certain 
issues relating to the joint ownership forming the subject matter of specific 
provisions of the lex successionis; for instance, arts 713, 715, 717 of the Italian 
Civil Code, which under special circumstances limit the freedom of the heirs 
to apply for a sharing-out before a certain time: for the solutions adopted 
before the entry into force of the Regulation, see Cassoni (n 41) 130ff; 
Ballarino (n 8) 547; Audit (n 17) 894.  
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assets in Germany if the succession is govermed by Belgian 

law.74 A fortiori, a mere difference in the way a specific right in 

rem is acquired does not justify its non-recognition. Hence, for 

instance, if the lex successionis provides for the immediate 

acquisition of property by the legatee, such and effect will be 

recognised also in another Member State which requires a deed 

of transfer.75 

B) If the law of the Member State where the right in rem is 

invoked does not know a right in rem equivalent to the one 

created by the lex successionis,76 the Regulation does not intend 

to impose the recognition of such right in rem in the local Member 

State, since such imposition would intolerably affect the numerus 

clausus of rights in rem of the legal order of such Member State.77  

In this case, however, the Regulation considers that such 

non-recognition could result in an obstacle to the implementation 

                                                 
74 This is one of the grounds based on which, in the past, German courts 

refused to recognise as such the right of usufruct for the surviving spouse 
created by the Belgian law governing the succession: see OLG Bayreuth, 26 
October 1995, [1995] IPRspr 223, which adapted this right to an obligation of 
the heirs to create a usufruct on the specific assets concerned. Under the 
Regulation, this ground does not constitute a sufficient justification for denying 
recognition: see Bonomi and Wautelet (n 9) 484. However, the Belgian 
usufruct of the surviving spouse, being created on the whole estate, could still 
be held as incompatible with the German right of usufruct to the extent that 
that the latter can only be constituted on specific assets (see art 1085 BGB): 
see the last part of the decision of the OLG Bayreuth cited above.  

75 As noted above (n 18), the German Supreme Court refused to 
recognise the automatic acquisition provided by the foreign lex successionis, 
but adapted it to an obligation for the heirs to transfer the assets. This question 
should now belong to the exclusive competence of the lex successionis: see 
above, n 36.  

76 Or if such laws know a similar right in rem, but with completely 
different features. For example, usufruct under Dutch law is different from the 
equivalent institution of most European countries, in that it enables its owner 
to consume the assets forming the subject matter of such right: Bonomi and 
Wautelet (n 9) 483.  

77 See Recital No 15, second part: the Regulation ‘should, however, not 
affect the limited number (“numerus clausus”) of rights in rem known in the 
national law of some Member States. A Member State should not be required 
to recognise a right in rem relating to property located in that Member State if 
the right in rem in question is not known in its law’.  
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of the effects of the succession as determined by the law that 

governs it. For this reason, Article 31 provides for a mechanism 

of adaptation of rights in rem. Pursuant to this provision,  

‘[W]here a person invokes a right in rem to which he is 

entitled under the law applicable to the succession and the law 

of the Member State in which the right is invoked does not know 

the right in rem in question, that right shall, if necessary and to 

the extent possible, be adapted to the closest equivalent right in 

rem under the law of that State, taking into account the aims and 

the interests pursued by the specific right in rem and the effects 

attached to it’.78 

In the general theory of private international law, 

adaptation is a technique aimed at mitigating the tensions 

deriving from the simultaneous application of two laws to a cross-

border set of facts, by adapting or modifying the applicable law.79 

In succession matters, adaptation has been resorted to 

especially by German courts, in cases where the transfer or 

creation of a rights in rem as set out by the foreign lex 

successionis could not be recognised with respect to assets 

located in Germany, due to some inconsistency with the local lex 

rei sitae.80  

                                                 
78 Such provision, which was not contained in the proposal (n 1), was 

suggested – with a different wording – by the Max Planck Institute (n 17, 90), 
taking inspiration from art 15(2) of the Hague Convention of 1985 on the law 
applicable to trusts and their recognition, in a new para (3) of art 21: ‘Rights in 
rem arising under the law governing the succession cannot be exercised 
contrary to the law of the State where the property is situated. If the recognition 
of a right in rem is prevented by application of the preceding sentence, effect 
should be given to the objects of the right by other means under the law of the 
State where the property is situated’. 

79 See Kropholler (n 6) 29, 234; Lewald (n 72) 136; Giorgio Cansacchi, 
‘Le choix et l’adaptation de la règle étrangère dans le conflit de lois’ (1953) 83 
RCADI 79; Dirk Looschelders, Die Anpassung im Internationalen Privatrecht 
(Müller 1995).  

80 See the court decisions cited above, at n 74 and 75.  
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Among the European regulations on private international 

law, a similar provision is contained in Article 46 of Regulation 

No 1215/2012 and provides that a measure contained in a 

foreign decision and that is not known in the law of the Member 

State of recognition and enforcement will be adapted ‘to a 

measure or an order known in the law of that Member State 

which has equivalent effects attached to it and which pursues 

similar aims and interests’. As in the case of Article 46, the 

rationale of the adaptation mechanism set in Article 31 is to 

ensure the effectiveness of the Regulation – and in particular of 

the principle of the general competence of the law determined by 

the latter to govern the whole succession – while preserving at 

the same time the autonomy of the systems of the rights in rem 

in the Member States. For this reason, the adaptation is 

mandatory and not merely discretional.81 

Pursuant to Article 31, the adaptation process will be 

conducted in light of the aims, interest, and effects of the specific 

right in rem created by the lex successionis.82 Thus, for instance, 

if the law governing the succession (as it is the case with English 

law) provides for the creation of a trust in favour of the surviving 

spouse with respect to assets located in Germany such a trust 

will be adapted to a Vorerbschaft or Nacherbaschaft.83  

C) With respect to both scenarios A and B referred to 

above, a delicate issue concerns the interpretation of the phrase 

‘Member State where a right in rem is invoked’, contained in 

Recitals Nos 15 and 16 and Article 31. Literally, this expression 

                                                 
81 See Bonomi and Wautelet (n 9) 487, fn 41.  
82 For a better understanding of the nature and effects of the right in 

rem in question, Recital No 16 suggests that the authorities or competent 
persons of the State whose law applied to the succession may be contacted, 
through the existing networks in the area of judicial cooperation in civil and 
commercial matters.  

83 Dutta (n 62) 12.  
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refers to the lex fori of the court or other authority seised. If this 

interpretation were to be followed, the mechanisms of 

transposition and adaptation examined above would not apply 

where the right in rem in question is invoked before the courts or 

authorities of the Member State whose law governs the 

succession. In this case, these courts or authorities should apply 

the lex successionis without limits with respect to the creation of 

rights in rem on assets located in a different States84 and would 

not be authorised to take into account any different solution 

adopted by the lex rei sitae. However, this solution, for its rigidity, 

could lead to a judgment ascertaining the existence of a right in 

rem which is unknown to the other Member State in which the 

assets are located. This could give rise to difficulties in the 

recognition and enforcement of the decision in any different 

Member State or in the third country where the assets in question 

are located.85 In view of these difficulties, it seems better to 

construe the phrase ‘Member State where a right in rem is 

invoked as an authorisation, for the courts and authorities of any 

Member State seised, to submit the content of rights in rem 

created by the lex successionis to the lex causae determined 

according to its conflict-of-laws provisions on rights in rem’.86 

This interpretation, though slightly diverging from the wording of 

the Regulation, seems more fit to ensure its coherent functioning.  

 

                                                 
84 Bonomi and Wautelet (n 9) 480.  
85 In view of this risk, it has been suggested that the mechanism of non-

recognition provided for by art 1(2)(k) also forms a limit to the effects of the 
European Certificate of Succession as set out by art 69(2), see Bonomi and 
Wautelet (n 9) 482.  

86 Dutta (n 62) 12; Davì and Zanobetti (n 62) 30. Such a law will be the 
lex rei sitae or, for rights in rem or intangible assets, any other applicable law 
determined pursuant to the conflict-of-laws provisions of the lex fori. 
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8. Rights in rem as an excluded matter with respect to 
the uniform rules on jurisdiction and the recognition and 
enforcement of decisions 

As all the items listed in Article 1(2), the exclusion of rights 

in rem does not only concern the uniform conflict-of-laws 

provisions, but also the rules on jurisdiction and the recognition 

and enforcement of decisions. Such exclusion concurs in 

defining the relationship between the succession Regulation and 

Regulation No 1215/2012 on jurisdiction and the recognition and 

enforcement of judgments in civil and commercial matters 

(Brussels Ibis).87 While ‘wills and succession’ are excluded from 

the scope of Brussels Ibis (pursuant to Article 1(2)(f)), the ‘nature 

of rights in rem’ is part of civil and commercial matters and is 

therefore encompassed by this Regulation, as a sort of exception 

to the exception.  

Deciding which of the two Regulations is applicable has 

important practical consequences. If the succession Regulation 

applies, jurisdiction will be, in principle, conferred to the courts of 

the Member State in which the deceased had his habitual 

residence – irrespective of defendant’s domicile and where the 

assets are located (except for the case of subsidiary jurisdiction 

pursuant to Article 10). The enforcement of any decision will 

require a prior declaration of enforceability by the authorities of 

the Member State where enforcement is sought. If, on the 

contrary, Regulation Brussels Ibis applies, an action will be 

brought, in principle, before the courts of the Member State 

where the defendant is domiciled (Article 4); or, in proceedings 

having as their object rights in rem on immovable property, 

                                                 
87 The two Regulations No 650/2012 and No 1215/2012 must be 

interpreted in the sense that their respective scopes are connected with no 
gap: Francesco Salerno, Giurisdizione ed efficacia delle decisioni straniere 
nel Regolamento (UE) n. 1215/2012 (rifusione) (4th edn, Cedam 2015) 68.  
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exclusively before the court of the Member State in which the 

property is located, pursuant to Article 24(1). Decisions in civil 

and commercial matters will be recognised and enforced 

pursuant to the simplified procedure set by such Regulation.  

In order to determine whether an action should be 

characterised as relating to rights in rem and therefore excluded 

from the scope of Regulation No 650/2012, useful guidance may 

be found in the criteria worked out by the European Court of 

Justice in the interpretation of Article 24(1) of Brussels Ibis and 

the equivalent rules of the Brussels Convention (Article 16(1)) 

and in Regulation No 44/2001 (Article 22(1)). Such exclusive 

jurisdiction,  

‘[D]oes not encompass all actions concerning rights in rem 

in immovable property but only those which both come within the 

scope of the Brussels Convention and are actions which seek to 

determine the extent, content, ownership or possession of 

immovable property or the existence of other rights in rem therein 

and to provide the holders of those rights with the protection of 

the powers which attach to their interest’.88  

Also, ‘the action must be based on a right in rem and not 

on a right in personam’.89  

Taking into account these criteria, an action should be 

characterised in view of the specific claim filed (petitum) and of 

the legal basis (causa petendi) of such claim. Actions relating to 

succession include all actions which are based on the rules on 

                                                 
88 Case 115/88, Mario P.A. Reichert and others v Dresdner Bank [1990] 

ECR I-27, para 11, and, for a recent confirmation, Case C-438/12, Irmengard 
Weber v Mechthilde Weber [2012] not yet published, para 42. 

89 Case C-294/92, George Lawrence Webb v Lawrence Desmond 
Webb [1994] ECR I-1717, para 14, which accordingly ruled that an action for 
a declaration that a person holds immovable property as trustee does not 
constitute an action in rem within the meaning of such provision.  
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succession.90 Therefore, an action based on such rules should 

be characterised as relating to successions, even if its object is 

formed by rights in rem. For instance, the petitio hereditatis 

governed by Article 533 of the Italian Civil Code – by which ‘the 

heir, in order to claim the restitution of the assets of the estate, 

may seek recognition of his capacity as heir against any person 

who possesses in whole or in part such assets, in his capacity as 

heir or without any capacity’– is to be characterised as an action 

deriving from the succession, and there 

fore subject to the succession Regulation. By contrast, an 

action seeking a declaration as to the existence of a right in rem 

based on a different title, should be characterised as relating to 

rights in rem (and therefore not subject to the succession 

Regulation), even if, within such action, a preliminary issue arises 

relating to succession.91 This could occur, for instance, with an 

action of rei vindicatio pursuant to Article 948 of the Italian Civil 

Code started by the heir against a third party, based on adverse 

possession started by the deceased. Such an action falls within 

the scope of Regulation No 1215/2012 even if, following an 

exception raised by the defendant, a preliminary issue arises as 

to the claimant’s capacity as heir.  

                                                 
90 See Bonomi and Wautelet (n 9) 166, who refer to the interpretation 

of the notion of ‘succession’ as an excluded matter from the Brussels Ibis 
Regulation. In this respect, see Peter Schlosser, ‘Report on the Convention 
on the Association of the Kingdom of Denmark, Ireland and the United 
Kingdom of Great Britain and Northern Ireland to the Convention on 
jurisdiction and the enforcement of judgments in civil and commercial matters 
and to the Protocol on its interpretation by the Court of Justice, signed at 
Luxembourg, 9 October 1978’ [1979] OJ C59/89, para 52.  

91 In general, for the principle that ‘matters falling outside the scope of 
the Convention do so only if they constitute the principal subject-matter of the 
proceedings’, see P. Jenard, ‘Report on the Convention on jurisdiction and the 
enforcement of judgments in civil and commercial matters’ [1979] OJ C59/10. 
With specific reference to the exclusion of succession, see Jan Kropholler and 
Jan von Hein, Europäisches Zivilprozessrecht (9th edn, Recht und Wirtschaft 
2011) 102.  
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A. Introduction 
The new European Succession Regulation,1 which was agreed 

upon on 4 July 2012, entered into force more than three years ago.2 

                                                            
1 Regulation (EU) No 650/2012 of the European Parliament and of the Council 

of 4 July 2012 on jurisdiction, applicable law, recognition and enforcement of 
decisions and acceptance and enforcement of authentic instruments in matters of 
succession and of the creation of a European Certificate of Succession [2012] OJ 
L201/107. 

2 The Succession Regulation entered into force on 16 August 2012, which is 
20 days after its publishing in the official journal of the European Union on 27 June 
2012, see art 84 Succession Regulation. 



PAULUS  SUCCESSION AND COMPANY LAW 

JUST/2013/JCIV/AG/4666 127 JUST/2013/JCIV/AG/4666 

Notwithstanding, the actual application started only recently, as 

according to its Article 83(1) the Succession Regulation applies solely 

‘to the succession of persons who die on or after 17 August 2015’. The 

passing of the date of application of the Succession Regulation has in 

the field of Succession Law altered both the International Private Law 

as well as – partially – the substantive law of the participating3 Member 

States of the European Union. Because of the primacy of application 

of the European Law (over mere national law), the Succession 

Regulation renders the previous International Law of Succession of 

the participating Member States to a large extent obsolete.4 As a 

result, the German legislator has on the occasion of implementing the 

Succession Regulation completely revised the former German 

International Law of Succession laid down in Article 25 of the 

Introductory Act to the German Civil Code (EGBGB) as of 17 August 

2015. By doing so, the German legislator has replaced the German 

International Law of Succession with a mere reference to the conflict-

of-law rules of the Succession Regulation (in the process forgetting to 

create an intertemporal transitory provision).5 

With the legislative restructuring of the International Law of 

Succession naturally come new interpretation issues and application 

difficulties which have to be newly examined. Additionally, the previous 

controversial questions have to be critically reexamined with regard to 

their possible continued existence. And contrary to what one might 

initially expect, this influence of the Succession Regulation is not only 

limited to the field of International Law of Succession, but also 

influences many neighbouring fields of law. Hence, the relationship 

                                                            
3 All EU Member States with the exception of the United Kingdom, Ireland, 

and Denmark are partaking in the Succession Regulation. 
4 Anatol Dutta, ‘Article 25 EGBGB’ in Franz Jürgen Säcker, Roland Rixecker 

and Hartmut Oetker (eds), Münchener Kommentar zum Bürgerlichen Gesetzbuch 
(6th edn, CH Beck 2015) vol 11, para 9. 

5 Gesetz zum Internationalen Erbrecht und zur Änderung von Vorschriften 
zum Erbschein vom 29.6.2015 [2015] BGBl I 1042. 
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and delimitation of the International Law of Succession to these 

adjacent fields might have to be reevaluated. One of Succession Law’s 

especially relevant and problematic neighbouring fields is traditionally 

Company Law. This article reevaluates the relationship between the 

International Law of Succession and International Corporate Law. 

 

I. Problem Definition 
The inheritance of company shares in general and especially the 

delimitation and alignment of the International Law of Succession and 

the International Corporate Law traditionally pose specific and difficult 

problems for legal practitioners. This is not only the case in 

international inheritance cases, but also in plain, national 

circumstances (see under A.I.1.). Evidently, though, the application of 

a foreign Law of Succession as well as the application of different 

governing laws within one matter of law poses additional problems 

regarding the settlement of an inheritance (see under A.I.2.).  

 

1. Perspective of Substantive Law 
Even in plain national succession cases, company shares are 

among the most problematic components of an estate.6 This is not only 

because Company Law frequently establishes specific preconditions 

regarding the transfer of company shares; also, the vast multitude of 

different interests and participants involved in legal cases concerning 

Company Law influences adjacent legal fields so that the interaction 

between the Law of Succession and the Company Law traditionally 

raises complex definition and delimitation issues. Within the German 

domestic law, for instance, there are several contradictory provisions 

within the Succession Law, on the one hand, and the Company Law, 

                                                            
6 With regard to German law, see Bernd Müller-Christmann, ‘Para 1922’ in 

Heinz Georg Bamberger and Herbert Roth (eds), Beck'scher Online-Kommentar 
BGB (CH Beck 2015), para 69. 
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on the other, which call for difficult alignments and pose complicated 

questions of legal differentiation between the two legal fields.  

For example, in case there are not only one but several heirs, 

with regard to certain partnerships7 – for example the Gesellschaft 

bürgerlichen Rechts (GbR or civil law partnership) and the Offene 

Handelsgesellschaft (oHG or general commercial partnership) – 

German Company Law only provides for the possibility of a singular 

succession, as opposed to a universal succession (by the heirs as a 

whole in joint ownership) foreseen by the principles of the German Law 

of Succession (see §§ 1922 (1), 2032 (1) of the German Civil Code 

(BGB)).8 In this case, pursuant to the prevailing opinion, the provisions 

of the German Company Law prevail over the principles of the 

Succession Law.9 In contrast, this does not apply with regard to 

partnerships being in liquidation, as well as to corporations such as the 

German Aktiengesellschaft (AG or a stock corporation) or the 

Gesellschaft mit beschränkter Haftung (GmbH or private limited 

company).10  

Even more impressive examples of the prevalence of the 

provisions of Company Law are optional 'qualified succession clauses' 

(qualifizierte Nachfolgeklauseln) in a German partnership’s articles of 

association which allow for only one or several (but not all) heirs to 

become shareholders of that partnership. If such a clause exists, 

                                                            
7 See, for example, Dutta, ‘Article 25 EGBGB’(n 6) vol 11 para 180. 
8 The impossibility of joint ownership of certain partnerships’ shares is caused, 

among other things, by the unlimited personal liability of the shareholders as 
foreseen for example by § 128 of the German Commercial Code (HGB) (analogue), 
see Thomas Gergen, ‘§ 2032 BGB’ in Sybille Kessal-Wulf (ed), Münchener 
Kommentar zum Bürgerlichen Gesetzbuch (6th edn, CH Beck 2013) vol 9 para 14.  

9 German Federal Court of Justice (BGH), case II ZR 222/55 [22 November 
1956], [1957] NJW 180; BGH, case II ZR 120/75 [10 February 1977], [1977] NJW 
1339; Wolfgang Reimann, ‘Unternehmertestament und Gesellschaftsvertrag: Neue 
Risiken, neuer Gestaltungsbedarf’ [2014] ZEV 521; disagreeing: Bodo Börner, ‘Die 
Erbengemeinschaft als Gesellschafterin einer offenen Handelsgesellschaft’[1966] 
AcP 166, 426. 

10 See Gergen, ‘§ 2032 BGB’ (n 10) paras 67, 68. 
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contrary to the arrangements of the Law of Succession, upon a 

shareholder’s death, only the contractually admitted heirs (and not all) 

are allowed as successors into the partnership (so-called Sonder- 

bzw. Nebenerbfolge, that is a specific or specified succession).11 Also, 

according to a strong opinion within the German legal literature, the 

possibility of an executorship (Testamentsvollstreckung) with regard 

to the shares of personal liable shareholders (not to shares of a 

corporation)12 – even if prescribed in a will – is not possible.13 Hence, 

within the substantive German Law, as a basic rule one might 

recognize a general primacy of Company over Succession Law. 

Because of these frictions, even within pure, national 

circumstances, if company shares possibly form part of a future estate, 

legal practitioners must coordinate a will with the respective articles of 

association and the partnership agreement.14 That is because – from 

a practitioner’s view – some of the main triggers for the 

aforementioned alignment problems regarding the succession of a 

deceased shareholder are the absence of a will as well as – in 

presence of a will – the missing consideration of special clauses in the 

respective articles of association.15 

 

2. Perspective of Private International Law 
Of course, these alignment issues are multiplied on an 

international scale. For example, if a German citizen living abroad 

                                                            
11 See Carsten Schäfer, ‘§ 727 BGB’ in Mathias Habersack (ed), Münchener 

Kommentar zum Bürgerlichen Gesetzbuch (6th edn, CH Beck 2013) vol 5, para 44. 
12 See Peter Kindler, ‘Neuer Beratungsbedarf für GmbH-Gesellschafter bei 

der Gestaltung der Unternehmensnachfolge’ [2015] GmbHR R305. 
13 Disagreeing for example BGH, case II ZB 1/89 [3 July 1989] [1989] NJW 

3152, 3155; agreeing: Walter Zimmermann, ‘§ 2205 BGB’ in Sybille Kessal-Wulf 
(ed), Münchener Kommentar zum Bürgerlichen Gesetzbuch (6th edn, CH Beck 2013) 
vol 9, para 36; differentiating BGH, case IV ZB 21/94 [10 January 1996] [1996] NJW 
1284. 

14 See, for example, Reimann (n1) 521 as well as Kindler, ‘Neuer 
Beratungsbedarf’ (n 12) R305. 

15 Reimann (n 11) 521. 
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within the EU, such as in France or Italy (but not within the United 

Kingdom which is not partaking in the Succession Regulation), has his 

habitual residence there, and upon his death passes on the shares of 

a company established in Germany under German law to his German 

heirs who after the testator’s death turn to a German court.16 

Whenever different governing laws are applicable with regard to one 

legal question, alignment issues are higher than in mere national 

circumstances. Additionally, the application of a foreign law poses 

additional difficulties, among other things concerning the efforts of 

locating and interpreting that field of law.  

Against this background it is easy to comprehend one of the main 

goals of the new Succession Regulation, which is to facilitate and 

ameliorate the settlement of international inheritance cases within the 

European Union. As is indicated in Recital No 23 of the Succession 

Regulation, the European legislator is expected to reduce the 

necessity of the Member States’ courts to apply foreign Laws of 

Succession. Whether the European legislator will indeed succeed in 

doing so remains to be shown; what can be concluded thus far is that 

also under the regime of the Succession Regulation, foreign Laws of 

Succession will often have to be applied by the Member States’ courts. 

As the example pictured above shows, the determination not of the 

citizenship, but of the habitual residence17 of a deceased as the 

primary connecting factor, pursuant to Article 21(1) – with 

miscellaneous possibilities of deviation according to Article 21(2) – will 

in many cases trigger and not avert the application of foreign law. The 

                                                            
16 See, for example, Peter Kindler, ‘Der Aktionär im toskanischen 

Lebensabend – Zum Kollisionsrecht der Testamentsgestaltung bei Auslandsdomizil 
unter der neuen EU-Erbverordnung’ in Mathias Habersack, Karl Huber and Gerald 
Spindler (eds), Festschrift für Eberhard Stilz (CH Beck 2014) 345ff. 

17 With regards to the interpretation of the notion of ‘Habitual Residence’ under 
the Succession Regulation, see the article of Michael Kränzle in this volume; for a 
deeper understanding of arts 20 and 21 of the Succession Regulation see the article 
of Peter Kindler. 
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irrelevance of a renvoi will also often (for example in the case of a 

choice of law) according to Article 34(2) favour the application of 

another law, rather than the respective lex fori.  

Against this background, the following article endeavours to 

analyze briefly whether the Succession Regulation will – especially 

with regard to company shares – in fact facilitate the settlement of 

international inheritance cases, and what measures can be taken to 

create additional legal certainty regarding possible remaining 

problematic fields (under D.). To this end, firstly the characteristics of 

the Succession Regulation are portrayed (under A.II.), before briefly 

depicting the previous legal situation regarding the destiny of company 

shares upon mortis causa under the rule of German Private 

International Law (which in some cases is still applicable) (under B.). 
Finally, the legal situation under the new Succession Regulation and 

its consequences for legal practitioners will be evaluated (under C.). 

 

II. The Succession Regulation (No 650/2012) 
As stated above, the Succession Regulation has already been in 

force for three years – that is since 16 August 201218 – when its 

application began on 17 August 2015. According to its Articles 83 and 

84, the Succession Regulation generally only applies to the 

succession of persons who die on or after 17 August 2015.  

 

1. Legislative History 
Considerations of creating European conflict-of-law rules also in 

the field of International Law of Succession have already been made 

in the Vienna Action Plan19 of 3 December 1998.20 In order to 

                                                            
18 Dutta, ‘Preliminary remarks Article 1 Succession Regulation’ (n 6) vol 10, 

paras 5ff. 
19 OJ (EC) 1999 C19/1, 10 under (41)(c). 
20 Dirk Looschelders, ‘Preliminary remarks Article 1 Succession Regulation’ in 

Rainer Hüßtege and Heinz-Peter Mansel (eds), Nomos-Kommentar BGB (2nd edn, 
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implement these measures, on 1 March 2005, the European 

Commission released a Green Paper on the law of inheritance, wills 

and testaments.21 After thorough discussion – on 14 October 2009, 

the Commission issued a first proposal of a regulation ’on jurisdiction, 

applicable law, recognition and enforcement of decisions and 

authentic instruments in matters of succession and the creation of a 

European Certificate of Succession’.22 This proposal was again 

followed by detailed and comprehensive discussions23 which in 

December 2011 enabled the European Commission to release a 

modified and final version of the Succession Regulation. This 

Regulation was accepted by the European Parliament on 13 March 

2012 and by the Council of the European Union24 on 7 June 2012 and 

published in the Official Journal of the European Communities25 on 27 

July 2012. 

 

2. Main Features of the Succession Regulation 
By some, the Succession Regulation is regarded as the most 

ambitious and comprehensive project concerning measures aimed at 

ensuring the compatibility of rules applicable in the Member States 

concerning conflict-of-law and jurisdiction so far.26 This conclusion is 

partially due to the broad range of subject matters covered by the 

Succession Regulation, which ranges from Jurisdiction (Chapter II, 

Articles 4 to 19), the Applicable Law (Chapter III, Articles 20 to 38), the 

                                                            
Nomos 2015) vol 6, para 6. 

21 COM (2005) 65 final. 
22 COM (2009) 154 final. 
23 See, for example, Peter Kindler, ‘Vom Staatsangehörigkeits- zum 

Domizilprinzip: das künftige internationale Erbrecht der europäischen Union‘ [2010] 
IPRax 44; Rolf Wagner, ‘Der Kommissionsvorschlag vom 14. Oktober 2009 zum 
internationalen Erbrecht: Stand und Perspektiven des Gesetzgebungsvorhabens‘ 
[2010] DNotZ 506. 

24 EU Council of the Ministers of the Interior and Justice. 
25 OJ (EC) 2012 L201/107ff. 
26 See Heinrich Dörner, ‘EuErbVO: Die Verordnung zum Internationalen Erb- 

und Erbverfahrensrecht ist in Kraft!’ [2012] ZEV 505. 
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Recognition, Enforceability and Enforcement of Decisions (Chapter IV, 

Articles 39 to 58) to the creation of a newly introduced European 

Certificate of Succession27 (Chapter VI, Articles 62 to 73). With regard 

to the latter, it needs to be noted that in Member States that already 

provide for an certificate of inheritance (such as Germany with the so-

called Erbschein), the European Certificate of Succession forms a 

possible alternative, but not replacement.  

In the present context, however, the rules of conflict of law are of 

main interest. Concerning the applicable law, Article 20 states the 

universal applicability of the Succession Regulation28 – in parallel to 

the Rome I and II Regulation. Article 21(1) determines the habitual 

residence of the deceased at the time of his or her death as main 

connecting factor; admittedly, habitual residence is not defined by the 

Regulation and is subject to an autonomous interpretation.29 In this 

context, only Recital No 23 gives some guidelines as to how to define 

the habitual residence of a deceased. In special exceptional cases, 

Article 21(2) allows for a deviation – as an exception to the general 

rule of acceptance of a renvoi with regard to the law of third countries, 

pursuant to Article 34(1)30 – and the possible reference to the law of 

third-countries is regarded as a referral only to substantive 

provisions.31 The same applies in case of a choice of law: Pursuant to 

Article 22 of the Succession Regulation, a person may choose as ‘the 

law to govern his succession as a whole the law of the State whose 

nationality32 he possesses at the time of making the choice or at the 

                                                            
27 For example, Jessica Schmidt, ‘Der Erbnachweis in Deutschland ab 2015: 

Erbschein vs. Europäisches Nachlasszeugnis‘ [2014] ZEV 389. 
28 The Succession Regulation hence is a so-called loi uniforme, see Dutta, 

‘Article 20 Succession Regulation’ (n 6) vol 10, para 2. 
29 For further insight, cf the article of Michael Kränzle in this book. 
30 As opposed to the three Rome Regulations which generally do not accept 

any renvoi, cf art 20 Rome I, art 24 Rome II and art 11 Rome III Regulation. 
31 For further insight, cf the article of Peter Kindler regarding art 21 Succession 

Regulation in this volume. 
32 In case a person possesses multiple nationalities, pursuant to art 22(1), he 

may choose the law of any of the States whose nationality he possesses at the time 
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time of death’.33 This choice of law has to be made in a declaration in 

the form of a disposition of property upon death and cannot, for 

example, be made within a partnership agreement or the articles of 

association of a company or corporation.34 And, other than under the 

rule for instance of the national German Private International Law, a 

legal fragmentation of a succession regarding different parts of the 

estate is not intended under the rule of the Succession Regulation.35 

A partial election with regard to only a part of the estate, for example 

with regard to real estate or simply company shares, is not possible 

(with the expressive exception of the matters determined in Articles 

24(2) and 25(3)).3637 As to the material scope of the Succession 

Regulation, Article 23 paradigmatically enumerates – somewhat 

opposite to Article 1(2) with its negative exclusion catalogue – different 

questions of law which are comprised by its scope and hence 

facilitates the independent and autonomous classification which 

naturally has to be observed under the Succession Regulation.38 

 

B. Destiny of Company Shares under the Rule of German 

                                                            
of making the choice or at the time of death. 

33 Regarding the choice of law as well as related topics cf the article of Ilaria 
Viarengo in this volume. 

34 Kindler, ‘Der Aktionär’ (n 18) 350; Mario Leitzen, ‘EuErbVO: Praxisfragen 
an der Schnittstelle zwischen Erb- und Gesellschaftsrecht’ [2012] ZEV 520, 524. 

35 Cf the wording of art 21(1) Sucession Regulation ‘the succession as a 
whole’, as well as Peter Kindler and Michael Kränzle, in Klaus Michael Groll (ed), 
Praxis-Handbuch Erbrechtsberatung (4th edn 2015, Verlag Dr. Otto Schmidt) E paras 
149ff.  

36 Cf para 37 of the Succession Regulation, as well as Looschelders, ‘Article 
21 Succession Regulation’, (n 22) para 5. 

37 See Kindler, ‘Der Aktionär’ (n 18) 349; Dutta, ‘Article 22 Succession 
Regulation’ (n 6) vol 10, para 8; exceptions may result from arts 24(2) and 25(3) 
Succession Regulation. 

38 Cf Dörner, ‘EuErbVO’ (n 28) 506; Dutta, ‘Preliminary remarks Article 1 
Succession Regulation’ (n 6) vol 10, para 11. For further information regarding 
autonomous qualification itself, see David Paulus, Außervertragliche Gesellschafter- 
und Organwalterhaftung im Lichte des Unionskollisionsrechts (CH Beck 2013), 
paras 225ff. 
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Private International Law39 
The German International Law of Succession (which formerly – 

until the passing of the Succession Regulation’s date of application – 

was regulated in Article 25 EGBGB)40 and the German41 International 

Corporate Law (which is presently42 not codified at all) contain different 

connecting factors to determine the law applicable to the respective 

legal issues. Under the rule of the former German Private International 

Law, in international succession cases there often was a different law 

applicable to the shares of a company compared to the succession of 

a deceased shareholder in that company. This is because, according 

to the former Article 25(1) EGBGB (which has now been recast in 

consequence of and in alignment with the Succession Regulation, but 

continues to apply for ‘old’ cases),43 the law applicable to the 

inheritance was determined by the citizenship of a deceased at the 

time of his or her death. Also, pursuant to Article 4(1) EGBGB, a renvoi 

had to be observed.44 The German International Corporate Law, on 

the other hand, since the early 2000’s has evolved under the influence 

of the freedom of establishment enshrined in Articles 49 and 54 TFEU. 

This Law mandates that for companies founded under the law of a 

Member State of the European Union the applicable laws are the laws 

under which they have been set up; with regard to companies which 

do not enjoy any freedom of establishment, furthermore and 

                                                            
39 Cf Kindler and Kränzle (n 37) E paras 49ff. 
40 The former version of art 25 EGBGB read as follows: ‘(1) Succession is 

governed by the law of the country of which the deceased was a national at the time 
of his death. (2) As to immovables located within the country, the testator may, in the 
form of a testamentary disposition, choose German law.’ 

41 Presently, the European Group for Private International Law (EGPIL) is 
preparing a draft of an EU Regulation regarding International Corporate Law. 

42 Back in 2008, an attempt to codify the German International Corporate Law 
was made by the German Federal Ministry of Justice, but was not pursued further 
because of strong opposition. 

43 Rolf Wagner and Nicola Fenner, ‘Anwendung der EU-Erbrechtsverordnung 
in Deutschland’ [2015] FamRZ 1668, 1671. 

44 See Stephan Lorenz, ‘Article 25 EGBGB’ in Heinz Georg Bamberger and 
Herbert Roth (eds), Beck'scher Online-Kommentar BGB (CH Beck 2015), para 48. 
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traditionally45 the law of the state in which the company has its effective 

seat is applicable.46 

Hence, for example, if you take a fictional Mr Rossi, an Italian 

citizen with habitual residence in Munich, Germany, who is the owner 

of shares in a German partnership, according to the former German 

Private International Law, the estate was governed by Italian law, 

whereas the corporate relationships were governed by German law.  

In terms of Private International Law, cases like this one with 

diverging applicable laws posed difficult (because their solution was 

not clearly regulated) questions regarding the relationship, as well as 

problems regarding the delimitation between the International 

Corporate Law and the International Law of Succession.47 Because of 

the often lacking synchrony has been often lacking between the two 

legal fields, in certain problematic fields a legal adjustment had and 

also under the Succession Regulation has to be observed (this applies 

particularly for partnerships rather than corporations). 

 

I. Relationship between German International Corporate 
Law and the Former German International Law of Succession 

Regarding the relationship between the German International 

Corporate Law and the former German International Law of 

Succession, according to the prevailing opinion in German legal 

literature, there were two guiding principles. Firstly, the transfer of 

company shares after the death of a shareholder of a company was 

governed by the International Law of Succession and not the 

                                                            
45 Cf Peter Kindler, ‘IntGesR’ in Franz Jürgen Säcker, Roland Rixecker and 

Hartmut Oetker (eds), Münchener Kommentar zum Bürgerlichen Gesetzbuch (6th 
edn, CH Beck 2015) vol 11, para 5, 358. 

46 See BGH, case VII ZR 370/98 [13 March 2003] [2003] NJW 1461; BGH, 
case II ZR 158/06 [27 October 2008] [2009] NJW 289 as well as Kindler, ‘IntGesR’ 
(n 47) paras 351ff; Paulus (n 40) paras 118ff. 

47 Anatol Dutta, ‘Die Abgrenzung von Gesellschaftsstatut und Erbstatut beim 
Tod des Gesellschafters‘ (2009) 73 RabelsZ 727, 735ff.; Lorenz, ‘Article 25 EGBGB’ 
(n 46) para 32. 
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International Corporate Law.48 Secondly, the International Corporate 

Law governed questions of whether the shareholder’s position is 

heritable, whether the death of a shareholder establishes a right of 

entry or direct succession in rem, and the consequences for the 

company and other shareholders (as well as the possibility of 

executorship etc.).4950 

When two diverging laws apply and contain contradictory 

provisions, the rule of thumb was that inconsistencies in case of doubt 

are to be solved according to the provisions of the particular Company 

Law.51 At least with regard to European companies, this could be 

explained as an implication of the freedom of establishment, pursuant 

to Articles 49 and 54 TFEU as the superior rules of primary Union law 

over the former German International Law of Succession.52 As is 

common knowledge, European law enjoys a primacy of application 

over conflicting national law, which also means that qualification 

decisions of European conflict-of-laws provisions prevail over those of 

mere national Private International Law.53 Hence, at least for 

companies founded under the law of a European Member State, the 

freedom of establishment could possibly and indirectly influence the 

interpretation of the former Article 25(1) EGBGB.54 As remains to be 

shown, the same stands true for the Succession Regulation (as a 

matter of only ’secondary’ Union law). 

 

                                                            
48 Heinrich Dörner, ‘Article 25 EGBGB’ in Jan Kropholler (ed), Staudinger 

(2007, Sellier, de Gruyter), para 67. 
49 Cf Christian v. Oertzen, ‘Personengesellschaftsanteile im internationalen 

Erbrecht’ [1994] IPRax 73, 76. 
50 Cf, for example, Dutta, ‘Article 25 EGBGB’ (n 6) vol 11, para 181; Karsten 

Thorn, ‘Article 25 EGBGB’ in Otto Palandt (ed), BGB (75th edn, CH Beck 2015), para 
15; Dörner, ‘Article 25 EGBGB’ (n 50), para 65. 

51 Dörner, ‘Article 25 EGBGB’ (n 50) para 64; Dutta, ‘Die Abgrenzung’ (n 49) 
735ff; Lorenz, ‘Article 25 EGBGB’ (n 46) para 32. 

52 Dutta, ‘Die Abgrenzung’ (n 49) 736ff.  
53 Cf for example Paulus (n 40) para 269. 
54 Dutta, ‘Article 25 EGBGB’ (n 6) vol 11, para 183. 
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II. Delimitation between International Law of Succession 
and International Corporate Law 

As for the technical derivation of the primacy of the International 

Corporate Law over the rules of the International Law of Succession, 

part of the German legal literature formerly was of the opinion that it 

was possible to legally fragment the International Law of Succession 

with regard to the succession in company shares, which parallels 

certain questions regarding foreign real estate, pursuant to Article 3a 

EGBGB. This meant that the succession regarding company shares 

would be separated from the International Law of Succession and 

would be governed by the respective International Corporate Law, this 

being possible by analogue application of the aforementioned Article 

3a EGBGB (‘Gesellschaftsstatut als Einzelstatut’) or a singular special 

rule (‘Sonderanknüpfung’).55 Others were and are still under the rule 

of the Succession Regulation of the opinion that these matters in 

question could be dually qualified as both part of International 

Corporate Law and International Law of Succession 
(‘Doppelqualifikation der Rechtsnachfolge von Todes wegen in den 

Gesellschaftsanteil als gesellschaftsrechtlich und erbrechtlich’).56 The 

convincing, prevailing opinion, however, did not follow these views and 

regarded the aforementioned delimitation as a matter of mere 

qualification.57  

 

C. Destiny of Company Shares under the Succession 
                                                            

55 Cf Christian v. Bar, Internationales Privatrecht II (CH Beck 1991), para 371; 
Gerhard Hohloch, ‘Article 3a EGBGB’ in Harm Peter Westermann (ed), Erman BGB 
(14th edn, Verlag Dr. Otto Schmidt 2014), para 7; Gerald Mäsch, ‘Annex Article 12 
EGBGB’ in Heinz Georg Bamberger and Herbert Roth (eds), Beck'scher Online-
Kommentar BGB (CH Beck 2015), para 84. 

56 Dutta, ‘Die Abgrenzung’ (n 49) 740ff. 
57 See, for example, Rainer Hausmann, ‘Article 3a EGBGB’ in Dieter Henrich 

(ed), Staudinger (2013, Sellier de Gruyter), 42; Jan v. Hein, ‘Article 3a EGBGB’ in 
Jan v. Hein (ed), Münchener Kommentar zum Bürgerlichen Gesetzbuch (6th edn, CH 
Beck 2015) vol 10, para 44; Klaus Schurig, ‘Ererbte Kommanditanteile und US-
amerikanischer Trust’ [2001] IPRax 446, 447. 
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Regulation 
As pointed out before, with regard to the succession of persons 

who die on or after 17 August 2015, the new Succession Regulation 

has replaced the different International Laws of Succession within 

most of the EU. This is due to the fact that, according to its Article 20, 

the Succession Regulation is (and as are the 3 Rome Regulations) 

universally applicable. That being said, from the perspective of a 

European legal practitioner, the relationship between the International 

Corporate Law and the newly regulated European International Law of 

Succession might have to be reevaluated with regard to the order of 

priority between European and national law.  

 

I. Relationship between International Corporate Law and 
International Law of Succession under the Succession 
Regulation 

As a first observation, one can state that the delimitation issues 

between International Corporate Law and International Law of 

Succession persist also under the Succession Regulation. 58 

Additionally, delimitation has to be accomplished by means of 

qualification and not by formulating a singular special rule or dual 

qualification.59 Also, a fragmentation of the succession regarding 

company shares from the rest of the estate as formerly discussed 

within the German Private International Law is generally not possible 

under the regime of the Succession Regulation. This is because, as 

stated before, according to its Article 21, the applicable law is meant 

to govern the succession as a whole. The only exceptions allowed are 

                                                            
58 Kindler and Kränzle (n 37) E paras 208, 215ff; Anatol Dutta, ‘Article 1 

Succession Regulation’ in Jan v. Hein (ed), Münchener Kommentar zum 
Bürgerlichen Gesetzbuch (6th edn, CH Beck 2015) vol 10, para 26. 

59 Cf Leitzen (n 36) 521; Thorn, ‘Article 1 Succession Regulation’ (n 52), para 
12 as well as Jochen Schmidt, ‘Article 1 Succession Regulation’, in Beate Gsell and 
others (eds), beck-online.GROSSKOMMENTAR (CH Beck 2015), para 36. 
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for admissibility and substantive validity of the disposition of property 

upon death, pursuant to Articles 24(2) and 25(3), as well as in certain 

cases of partial renvois by third-country-laws, pursuant to Article 

34(1).60 The application of special foreign rules regarding certain 

assets as foreseen by Article 30 of the Succession Regulation does 

not include company shares.61  

Hence, to define the exact relationship between the International 

Corporate Law and the Private International Law applicable in 

international succession matters under the Succession Regulation, it 

is necessary to focus on the scope and applicable rules of the 

International Corporate Law as well as the scope of the Succession 

Regulation. For the purposes of our topic, Article 23 contours the 

positive application range of the Succession Regulation, whilst Article 

1(2)(h), (i), (k) and (l) excludes certain subject areas from its scope of 

application. According to Article 1(2)(h), ‘questions governed by the 

law of companies [...], such as clauses in the memoranda of 

association and articles of association of companies [...] which 

determine what will happen to the shares upon the death of the 

members’ are exempt from the scope of the Succession Regulation. 

Furthermore, pursuant to Article 1(2)(i), also ‘the dissolution, extinction 

and merger of companies (...)’ in case of the death of a shareholder is 

excluded from the application of the Succession Regulation.62 This 

technically limits the personal application area of the Succession 

Regulation to natural persons and excludes legal entities from its 

scope.63 

These two exemptions combined show that the legal 

                                                            
60 See above, under A.II.2 and cf the wording of art 21(1) Succession 

Regulation; exceptions can be causes either by arts 30 or 24(2) and 25(3) 
Succession Regulation. 

61 Cf art 54(3) of the Succession Regulation, as well as Anatol Dutta, ‘Das 
neue Internationale Erbrechtsverfahrensgesetz’ [2015] ZEV 493, 494. 

62 Dutta, ‘Article 1 Succession Regulation’ (n 6) vol 10, para 25. 
63 Kindler and Kränzle (n 37) E para 216. 
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consequences of a company member’s death for the company itself 

and the surviving members64 cannot be governed by the law 

applicable according to the Succession Regulation, but by the 

particular Company Law.65 Also, the question if (and, if yes, under 

which legal conditions) the shares can be transferred to the respective 

heirs must also be governed by the particular Company Law.66 Of 

course, the above-mentioned exceptions are only meant as examples 

and are not exhaustive. Therefore, these exemptions show what some 

call a general respectfulness by the Succession Regulation in 

acknowledging particularities of Company Law. That means that 

questions of specific67 Company Law are generally and broadly 

exempt also from the Succession Regulation. Hence, the 

aforementioned68 rule of thumb which was formulated for the situation 

under the former German Private International Law that 

inconsistencies are solved according to the provisions of the particular 

Company Law is also valid for the legal situation under the Succession 

Regulation.69 Tensions between matters of International Corporate 

Law and International Law of Succession are the same as before 

where doubtful cases are regularly qualified as part of or solved 

according to the provisions of the particular Company Law. Even 

under the rule of the new European law one might still talk of the 

supremacy of the International Corporate Law over International Law 

of Succession. Technically, with regard to companies from other 

European Member States, this supremacy can easily be justified by 

                                                            
64 Dutta, ‘Article 1 Succession Regulation’ (n 6) vol 10, para 26. 
 
66 Cf Looschelders, ‘Article 1 Succession Regulation’, (n 22), para 53; Anatol 

Dutta, ‘Article 1 Succession Regulation’, (n 6) vol 10, para 26. 
67 Agreeing Looschelders, ‘Article 1 Succession Regulation’, (n 22) para 53. 
68 See above under B.I. 
69 Agreeing Dutta, ‘Article 1 Succession Regulation’ (n 6) vol 10, para 27; 

Dörner, ‘EuErbVO’ (n 28) 508; Kindler, ‘Neuer Beratungsbedarf’ (n 12) R305; 
Looschelders, ‘Article 1 Succession Regulation’, (n 22) para 53; partially Leitzen (n 
36) 521. 
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the freedom of establishment, pursuant to Articles 49 and 54 TFEU.70 

 
II. Differentiation between Issues Governed by International 

Corporate and Succession Law 
Applying the principles as stated above, one can differentiate 

between the following issues governed by International Corporate Law 

(under C.II.1.) and issues governed by the International Law of 

Succession, as determined by the Succession Regulation (under 

C.II.2.).  

1. Matters Governed by International Corporate Law 
The following legal matters regarding the succession in company 

shares are to be qualified as subject to the applicable Company Law:71 

‐ The question of the heritability of the position of the 

shareholder; 

‐ The consequences of a shareholder‘s death for the company 

itself and the other shareholders;  

‐ The conditions under which the death of a shareholder 

establishes a right of entry or a direct succession in rem for heirs; 

‐ The prerequisites under which certain heirs can inherit the 

company shares; 

‐ The compensation of the heirs if they do not fulfil the 

requirements for inheriting the company shares; 

‐ The question whether several heirs inherit a company share or 

several shares as a collective or according to quotas; 

‐ The possibility and the range of usage rights with regard to 

shares; 

‐ The possibility and the consequences of an executorship and/or 

                                                            
70 Similar Dutta, ‘Article 1 Succession Regulation’ (n 6) vol 10, para 27. 
71 Schmidt, ‘Article 1 Succession Regulation’, (n 61), para 38; Thorn, ‘Article 

1 Succession Regulation’ (n 52) para 12; Looschelders, ‘Article 1 Succession 
Regulation’, (n 22) paras 52ff; Dutta, ‘Article 1 Succession Regulation’ (n 6) vol 10, 
para 27; Leitzen (n 36) 521. 
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administration, not in general but regarding the company shares in 

question; and 

‐ The determination of the legal status of the executor or 

administrator, and answering the question of which shareholder rights 

they may exercise. 

 

2. Matters Governed by the Succession Regulation  
As opposed to these questions, the legal matters governed by 

the International Law of Succession, that is the Succession 

Regulation, are set down in its Article 23. According to this provision, 

the questions of who may be regarded as an heir or as a legatee (and 

to which proportions), as well as the legal succession itself are 

governed by the International Law of Succession.72 

 

III. Problematic Fields in Case of Diverging Laws 
After having outlined the general guidelines regarding the 

delimitation between International Corporate Law and International 

Law of Succession, it remains to clarify how certain problematic fields 

with diverging laws are being treated under the regime of the new 

Succession Regulation. Accordingly, the following elaborations 

emphasize three main problematic fields within the intersection 

between Company Law and Law of Succession (from the perspective 

of a German legal practitioner and with regard to German Company 

Law): First is the treatment of a legacy with an effect in rem (in German 

‘Vindikationslegat’) – which is not foreseen in German substantive law 

– with regard to German company shares (or any other country’s law 

that does not provide for such a legacy) (under C.III.1.). Second is the 

treatment of certain compulsory rights of inheritance with effects in rem 

(in German: ‘dinglich wirkende Pflichtteilsansprüche’) also with regard 

                                                            
72 For further information cf Dutta, ‘Die Abgrenzung’ (n 49) 744ff. 
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to German company shares (under C.III.2.). And, the final problematic 

field is the possibility and the consequences of executorship or 

administration with regard to company shares (under C.III.3.).  

 

1. Treatment of a Legacy with Effect in rem with regard to 
Company Shares 

One of the main issues discussed within the German legal 

literature during the legislative procedures leading to the Succession 

Regulation was the treatment of a legacy with an effect in rem in a 

foreign legal order by German courts regarding legal objects which are 

under the rule of German substantive law.73 Such legacies were 

known already to Roman law and are provided for e.g. in Italian, 

French, Spanish, Portuguese, and Polish law.74 However, the German 

Law of Succession in order to protect the creditors of the succession, 

does not provide for such legacies with effects in rem,75 but according 

to § 2174 BGB only knows legacies which grant the legatee a claim 

against the heirs regarding the object of the bequest 

(‘Damnationslegat’).76  

The question whether the in rem effects of a legacy under foreign 

law could be acknowledged by German courts was very controversial 

under the rule of former German Private International Law, and the 

prevailing opinion answered in the negative.77 Under the regime of the 

Succession Regulation, however, a relevant provision is found in its 

                                                            
73 Cf for example, Kindler, ‘Der Aktionär’ (n 18) 353ff; Leitzen (n 36) 521ff.  
74 Franz Gärtner, Die Behandlung ausländischer Vindikationslegate im 

deutschen Recht (CH Beck 2014) 3ff. 
75 Cf Jan Peter Schmidt, ‘Ausländische Vindikationslegate über im Inland 

belegene Immobilien – zur Bedeutung des Artikel 1 Absatz 2 lit. l EuErbVO’ [2014] 
ZEV 133, 136. 

76 See Mathis Rudy, ‘§ 2174 BGB’ in Sybille Kessal-Wulf (ed), Münchener 
Kommentar zum Bürgerlichen Gesetzbuch (6th edn, CH Beck 2013) vol 9, para 1. 

77 Cf BGH, case IV ZR 95/93 [28 September 1994] [1995] NJW 59; Dörner, 
‘Article 25 EGBGB’ (n 50), paras 284ff; disagreeing Gerhard Otte, ‘§ 2174 BGB’ in 
Gerhard Otte (ed), Staudinger (2013, Sellier de Gruyter), para 3; Gärtner, (n 76) 
150ff. 
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Article 23(2)(e). This provision subordinates ‘the transfer to the heirs 

and, as the case may be, to the legatees of the assets, rights and 

obligations forming part of the estate, including the conditions and 

effects of the acceptance or waiver of the succession or of a legacy’ 

under the scope of the Succession Regulation. Furthermore, Recital 

No 42 states that ‘the law determined as the law applicable to the 

succession should govern the succession from the opening of the 

succession to the transfer of ownership of the assets forming part of 

the estate to the beneficiaries as determined by that law’. This is 

additionally emphasized in Recital No 47. Hence, under the regime of 

the Succession Regulation, such a legacy with an effect in rem 

generally has to be acknowledged by German courts.78 Opposed to 

that, others are of the opinion that the acknowledgement of a legacy 

with an effect in rem might be prohibited by Article 1(2)(k) of the 

Succession Regulation, which excludes ‘the nature of rights in rem’.79 

This opinion, however, turns a blind eye to the facts that, firstly, Article 

1(2)(k) is an exceptional provision and hence has to be narrowly 

interpreted;80 and, secondly, the nature of rights in rem has to be 

differentiated from the mere transfer of rights which is within the scope 

of the Regulation.81 

Yet, with regard to company shares, an additional dimension is 

added to the problem. If it always were possible to transfer the shares 

to a legatee with an effect in rem, this would enable the transfer of 

shares to a legatee, even if the company’s articles of association 

contained a clause limiting or prohibiting the transferability of the 

                                                            
78 Schmidt, ‘Article 31 Succession Regulation’, (n 61), para 30. 
79 Similar thoughts in Dörner, ‘EuErbVO’ (n 28) 509; Leitzen (n 36) 521ff; 

Hohloch, ‘Article 1 Succession Regulation’, (n 57), para 13; Felix Odersky, ‘Die 
Europäische Erbrechtsverordnung in der Gestaltungspraxis’ [2013] notar 3, 4. 

80 Other than, for example, art 1(2)(h), art 1(2)(k) does not contain an opening 
clause. 

81 Prevailing opinion, cf Looschelders, ‘Article 1 Succession Regulation’, (n 
22) para 60; Thorn, ‘Article 1 Succession Regulation’, (n 52) para 15; Dutta, ‘Article 
1 Succession Regulation’ (n 6) vol 10, para 32; Schmidt (n 77) 134. 
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shares. This clause could then – against the intention of the applicable 

Company Law – be bypassed by means of a legacy with an effect in 

rem. This would conflict with the aforementioned Article 1(2)(h) of the 

Succession Regulation, according to which ‘questions (…) governed 

by clauses in the memoranda of association and articles of association 

of companies’ are exempt from its scope. Hence, a transfer of 

company shares with effects in rem, are not possible under the 

Succession Regulation, at least with regard to companies with articles 

of association that limit the transfer of shares.82 

On the other hand, if according to the applicable Company Law, 

the acquisition of shares of a certain company requires the registration 

in a formal, for example the commercial, register, apart from differing 

opinions,83 this does not necessarily prevent a legacy with an effect in 

rem.84 Although Article 1(2)(l) states that the ‘the effects of recording 

or failing to record such rights in a register’ are excluded from the 

scope of the Succession Regulation, this exception from the scope 

only ensures the necessity of a formal registration after a possible 

succession in rem upon death, but not the necessity of a registration 

as a prerequisite for the succession itself.85 

 

2. Treatment of Compulsory Rights of Inheritance with 
Effects in rem with regard to Company Shares 

Closely linked to the question of the treatment of a legacy with 

an effect in rem with regard to company shares is the discussion of 

                                                            
82 Agreeing (but with different justification), Kindler, ‘Der Aktionär’ (n 18) 351ff. 
83 For example, Kindler and Kränzle (n 37) E para 230; Leitzen (n 36) 521ff. 

Concering real estate also Christian Hertel, ‘Nachweis der Erbfolge im 
Grundbuchverfahren – bisher und nach der EuErbVO’ [2013] ZEV 539 (540); 
Odersky, ‘Die Europäische’ (n 81) 4. 

84 Schmidt (n 77) 134; with regard to shares in a limited liability company for 
example Jochem Reichert and Marc-Philippe Weller, ‘§ 15 GmbHG’ in Holger 
Fleischer and Wulf Goette (eds), Münchener Kommentar zum GmbHG (2nd ed 
2015, CH Beck), para 442. 

85 Agreeing Looschelders, ‘Article 1 Succession Regulation’, (n 22) para 63; 
Dutta, ‘Article 1 Succession Regulation’ (n 6) vol 10, para 32. 
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whether or not to acknowledge compulsory rights of inheritance with 

effects in rem with regard to company shares if the law applicable to 

these shares does not have such a legal concept. Naturally, within the 

different national inheritance laws of the European Union’s Member 

States, the participation of the various legal successors of a deceased 

is solved diversely. This is particularly true with regard to the 

participation of close relatives who have been disinherited. In some 

countries (such as Italy or Spain), the participation of disinherited close 

relatives is accomplished by a compulsory right of inheritance with 

effects in rem.86 Whereas for example in Germany, the so called 

‘Pflichtteilsanspruch’ of disinherited relatives, pursuant to § 2303(1) 

BGB, has only the effect of a mere claim against the actual heirs 

without any effects in rem whatsoever.87 

As to the qualification of these matters, according to the 

Succession Regulation, this is generally a matter dealt with by the 

applicable Law of Succession. Article 23(2)(h) states explicitly that ‘the 

disposable part of the estate, the reserved shares and other 

restrictions on the disposal of property upon death as well as claims 

which persons close to the deceased may have against the estate or 

the heirs’ are to be qualified as a part of the International Succession 

Law.88 

Yet again, with regard to company shares, the situation regarding 

these compulsory rights can be more complex. On the one hand, there 

are no problems and a possible compulsory right of inheritance can 

indeed have an effect in rem, if the applicable Company Law 

establishes no obstacles to this succession. On the other hand, 

                                                            
86 Cf Peter Kindler, ‘Einführung in das italienische Recht’, (2nd ed 2008, CH 

Beck), § 13 para 29. 
87 See § 2303 (1) sentence 1 BGB, as well as Otte ‘§ 2303 BGB’ (n 79), paras 

44ff. 
88 Cf the wording ‘against the estate or the heirs’; see Dutta, ‘Article 23 

Succession Regulation’ (n 6) vol 10, para 27. 
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according to some Laws of Inheritance (for example several local 

Spanish laws), for example a surviving, disinherited spouse is granted 

not a right to ownership, but certain usage rights.89 And as stated 

above, the question of the possibility and the range of usage rights 

with regard to company shares is a matter which is exempt from the 

scope of the Succession Regulation and has to be qualified as a matter 

of International Corporate Law. For example, under German Company 

Law, the concession of usage rights with regard to certain company 

shares is subject to further transfer requirements, especially in terms 

of the registration of these rights. For instance, a usage right with 

regard to stocks of a German stock company can only be granted by 

means of a contractual agreement. In cases like this, that is if the 

applicable Company Law establishes further preconditions for the 

admittance of these usage rights, these rights cannot be acquired and 

granted upon death with effects in rem, but also require the contractual 

granting by the shareholders and the company in question.90 Also, 

clauses in the respective articles of association which limit or prohibit 

the transferability of the shares prevail over the applicable Law of 

Inheritance, pursuant to Article 1(2)(h) of the Succession Regulation. 

 

3. Executorship or Administration with regard to Company 
Shares 

As shown above, the legal situation of the actual and the legal 

heirs, as well as of other beneficiaries, generally fall under the scope 

of the Succession Regulation. According to its Article 23(2)(b), (e), and 

(f), this is also the case if an executorship or administration is 

prescribed for by the applicable law or by the deceased.91 Hence, the 

                                                            
89 Alexander Steinmetz, Erhard Huzel and Rocío García Alcázar, ‘Spanien’ in 

Rembert Süß (ed), Erbrecht in Europa (3rd ed 2015, zerb Verlag), para 135. 
90 Cf also Leitzen (n 36) 522. 
91 See Dutta, ‘Article 23 Succession Regulation’ (n 6) vol 10, para 23; in this 

regard, see also art 29 of the Succession Regulation. 
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applicable Law of Succession generally decides whether the heirs 

directly participate in an inheritance with an effect in rem (as generally 

is the case according to German Law), or if the estate is held by an 

executor or administrator as a fiduciary first (as is customary under 

common law)9293 

Subject to the above mentioned clauses of Article 23, the general 

possibility and necessity of executorship or administration, as well as 

the legal status of the executor or administrator are governed by the 

applicable Inheritance Law. Also in this regard – because of the 

general supremacy of the Company Law – the applicable Company 

Law determines and sets the limits to which of the general 

competences of an executor or administrator can be exercised with 

regard to the respective company shares. Hence, if an executorship is 

forbidden by national law for certain company forms, as discussed 

under German law for the general commercial partnership (oHG),94 

this verdict also prevails over the applicable Law of Succession, and 

an executorship or administration cannot be acknowledged for the 

respective company forms.95 

 

D. Concluding Remarks 
Generally, the Succession Regulation has not noticeably altered 

the delimitation and correlation between the International Corporate 

Law and the International Law of Succession in international 

succession cases. Hence, the formerly known rule of thumb – that 

inconsistencies in case of doubt are solved according to the provisions 

of the particular Company Law, rather than the applicable Inheritance 

                                                            
92 Felix Odersky, ‘Großbritannien: England und Wales’ in Rembert Süß (ed), 

Erbrecht in Europa, (3rd ed 2015, zerb Verlag), paras 14ff. 
93 Looschelders, ‘Article 23 Succession Regulation’ (n 22), para 15. 
94 Disagreeing, for example BGH, case II ZB 1/89 [3 July 1989] [1989] NJW 

3152, 3155; agreeing Karsten Schmidt, ‘§ 139 HGB’ in Karsten Schmidt (ed), 
Münchener Kommentar zum HGB (3rd ed 2011, CH Beck), para 47. 

95 Leitzen (n 36) 523. 
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Law – is still in place.  

That being said, the application of a different law with regard to a 

succession than to the corporate or company affairs can possibly raise 

many difficult problems of delimitation and adaption in international 

succession cases. This is also the case also under the regime of the 

new Succession Regulation. Therefore, it remains advisable for every 

shareholder to take certain measures in order to ensure an easy 

settlement of his future succession, and to coordinate strictly and 

diligently the disposition of property upon death with the articles of 

association of the company or partnership he or she is shareholder 

of.96 With regard to the rules of the Succession Regulation, this can (at 

least partially and possibly) be achieved by a choice of law, which 

under the Succession Regulation is easily possible as opposed to the 

former German legal situation under Article 25 EGBGB.  

Pursuant to Article 22 of the Succession Regulation, it is possible 

for a person to choose the law to govern his succession as the state 

whose nationality he possesses at the time of making the choice or at 

the time of death. So if the company a shareholder owns shares of is 

governed by the law of the state whose nationality he possesses, it 

might – in order to coordinate the laws applicable – be advisable to 

choose this law to facilitate the handling of his future estate with 

regards to the shares in the specific company.97 This choice can either 

be made in a will (Article 22(2)), or – bindingly – in an ‘agreement as 

to succession’, Article 25(3) Succession Regulation. This last 

mentioned possibility also enables the parties of that agreement to 

confer jurisdiction on a court or the courts of that Member State, 

according to Articles 7(b) and 5 of the Succession Regulation. 

                                                            
96 Cf Kindler, ‘Der Aktionär’ (n 18) 357; Leitzen (n 36) 524. 
97 For more information on practical issues regarding such a choice of law, 

see Kindler and Kränzle (n 37) E paras 128ff. 
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1. The Regulation does not concern tax, customs and 

administration issues, pursuant to Article 1(1). Recital No 10 clarifies 

that it should be the national law to determine, for example, how taxes 

and other liabilities of a public-law nature are calculated and paid, if 

the said taxes are borne by the deceased at the time of death or any 

other succession-related tax to be paid by the estate or by the 

beneficiaries.  

Furthermore, it should be deferred to the national law to 

determine whether the release of succession property to the 

beneficiaries under this Regulation or the recording of succession 

property in a register may be made subject to the payment of taxes.  

The exclusion of tax matters from the application of the 

Regulation does not at all mean that those aspects are not important 

to the legal professionals, who deal with international successions. On 

the contrary, the determination of the tax burden applicable to the 

succession, if the succession has already initiated, namely of the tax 

burden applicable to future succession, can constitute, and it often 

constitutes a decisive element with regard to the decisions to be taken 

and to the legal instruments to be used when planning.  

From this point of view, against the backdrop of the fundamental 
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principle of free movement of persons and capital, in accordance with 

the laws of the Treaties, different application rules of the taxes as to 

the successions exist, or anyway the institutes exist, which consent, 

pursuant to Article 1(2)(d) of the Regulation, to create or transfer rights 

or assets by means of instruments other than by succession, for 

instance, by way of gifts, joint ownership with a right of survivorship, 

pension plans, insurance contracts and arrangements of a similar 

nature.  

In the light of the above mentioned considerations, it is 

worthwhile pointing out that the number of ‘international successions’ 

amounts at about 450.000, and that the total value probably exceeds 

€123 billon.1 

Moreover, in the EU about 2.5 million pieces of real estate are 

property of persons residing in the Member States other than in the 

State where the aforesaid immovable objects are located.  

Furthermore, considering that a succession does not relate only 

to immovable property, but also to other assets (money, financial 

instruments), which can be placed anywhere, it is rapidly becoming 

clear that the scenario which unfolds before the notary, who deals with 

a succession planning, can be quite varied and particularly complex.  

The existence of rules of inheritance taxes, which differ from 

State to State, poses two basic problems. First problem regards the 

discrimination as the assets of the deceased located in a foreign State, 

are subject to a higher level of taxation than the assets of the same 

category located in the State where the deceased resides. The second 

problem regards potential double taxation as those assets can be 

taxed both by the State where they are located and by the State of 

residence of the deceased.  

These problems can be solved in different ways. In a study 

                                                            
1 The Italian Council of Notaries, press release of 15 October 2010. 
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conducted by the European Commission Directorate General Taxation 

and Customs Union, it is assumed that the problems of double taxation 

can be solved through a multilateral treaty or by drawing up 

agreements against double taxation among different States.  

 

2. Each approach presents advantages and disadvantages, even 

if, generally speaking, the multilateral treaty system should be the 

most effective, though difficult to apply and implement.2  

The problems of discrimination instead have been the subject of 

different rulings on the part of the EU Court of Justice, which on many 

occasions deemed as necessary to check if specific legal provisions 

concerning the inheritance tax are compatible with the EU rules on the 

free movement of capital undoubtedly to the extent that international3 

elements are involved.  

A notary dealing with international successions will thus have to 

juggle internal rules and international agreements wherever they are.4 

In the perspective of the Regulation, it will not therefore be important 

only to be familiar with the rules for determining the applicable law and 

to study them, but to be familiar with and to study also the rules for 

                                                            
2 The study is available at 

<http://ec.europa.eu/taxation_customs/resources/documents/common/consultation
s/tax/2010/08/inheritance_taxes_report_2010_08_26_en.pdf> accessed 30 
November 2015. 

3 See the following cases: Case C-364/01 The heirs of H. Barbier v Inspecteur 
van de Belastingdienst Particulieren/Ondernemingen buitenland te Heerlen [2003] 
ECR I-15013 ; Case C-513/03 Heirs of M. E. A. van Hilten-van der Heijden v 
Inspecteur van de Belastingdienst/Particulieren/Ondernemingen buitenland te 
Heerlen [2006] ECR I-01957; Case C-464/05 Maria Geurts and Dennis Vogten v 
Administratie van de BTW, registratie en domeinen and Belgische Staat [2007] ECR 
I-09325; Case C-256/06 Theodor Jäger v Finanzamt Kusel-Landstuhl [2008] ECR I-
00123; Case C-11/07 Hans Eckelkamp and Others v Belgische Staat [2008] ECR I-
06845; Case C-43/07 D. M. M. A. Arens-Sikken v Staatssecretaris van Financiën 
[2008] ECR I-06887; Case C-67/08 Margarete Block v Finanzamt Kaufbeuren [2009] 
ECR I-00883; Case C-510/08 Vera Mattner v Finanzamt Velbert [2010] ECR I-
03553. 

4 Italy, for instance, has signed international agreements against double 
taxation with only 7 countries – Denmark, France, Greece, Israel, the UK, the USA 
and Sweden. 
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taxing the successions, which should lead to the ‘right’ one.  

The notary’s task will thus be particularly difficult in this respect, 

above all bearing in mind that in the States that allow for it, like Italy, 

the notary will have to issue the European Succession Certificate, 

specifying the habitual residence, which will have obvious 

repercussions also on taxation.5 

Consequently, this work will provide you only with the framework 

of different models of taxation of succession in Europe with the aim of 

designing the scenario, which the notary should be confronted with, 

and who has been called upon to deal with a succession already 

initiated or to provide advice on a succession planning.  

As a general rule, within the EU, 18 States allow for the 

inheritance tax,6 which is borne by the beneficiary of the tax, or an 

estate tax,7 borne by the deceased. Out of 18 States, 15 States allow 

for both forms of taxation. Other States have no inheritance taxes.8 

The inheritance tax normally goes hand in hand with the gift tax, and 

is applicable, as the case may be, to the donor or to the acquirer.9 

Different Member States allow for different forms of tax exemption, 

often due to the fact that the beneficiary is a charity, or that objects of 

the gift are business assets, such as a company or a controlling 

interest in a company.10  

                                                            
5 Taking into account the probative value of the European Succession 

Certificate, and the fact that the habitual residence may coincide with the residence 
for tax purposes, the delicacy of the notary’s study is evident. 

6 The inheritance tax is provided for by Bulgaria, the Czech Republic, 
Denmark, Finland, Germany, Greece, Hungary, Ireland, Italy, Latvia, Luxembourg, 
Holland, Poland, Slovenia and Spain. 

7 The estate tax is provided for by Belgium, Denmark, France, the UK 
(Denmark has also the inheritance tax). 

8 No inheritance tax is provided for by Austria, Cyprus, Croatia, Estonia, 
Latvia, Malta, Portugal, Romania, Slovakia and Sweden. However, it is likely that 
other forms of taxes can be applied.  

9 The gift tax is provided for by Belgium, Croatia, the Czech Republic, 
Denmark, France, Germany, Greece, Hungary, Ireland, Italy, Luxembourg, Holland, 
Norway, Poland, Portugal, Serbia, Slovenia, Spain and Malta. 

10 In Italy, these forms of exemption are provided for by art 3 of the Legislative 
Decree 31 October 1990, No 346. 
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The difference between the inheritance tax and estate tax lies in 

the fact that the first one is aimed at providing for the beneficiary as 

the recipient of taxation, while the second one allows for the estate as 

the subject of taxation. The taxable amount is normally constituted by 

the net value of the estate.  

The focus is on the level of applicable tax rates, which differs 

significantly from State to State, and it thus affects profoundly the 

movement of persons and capital in the interests of future succession.  

Moreover, the exemptions should be taken into consideration, as 

stated above (for example, in France the succession in favour of the 

spouse is tax exempt) as well as the allowances.  

In Italy, for example, an allowance of euro 1.000.000 is allowed 

for the transfer by way of gift or succession to the spouse or relatives 

in the direct line.  

In many States the inheritance tax is gradual, and it depends 

above all on the family relationship: closer such relationship, lower the 

taxation (e.g. between spouses or in favour of children). In the second 

place, it depends on the value of the assets: the higher such value, the 

higher the tax.  

It is not an easy operation to compare different levels of taxation 

because the data to be compared are not always homogeneous. Think 

of some countries like Italy where the value of immovable property is 

determined by the Land Register’s data (which is the standard value 

laid down by the Law) for the purpose of the application of the 

inheritance tax or gift tax while in other countries the tax is applied on 

the basis of the market value.  

According to a recent study, conducted on the basis of those 

basic data according to which a person died on 1 January 2014, 

leaving her spouse and two children and an estate of €2.6 million (a 

dwelling of a value of €600.000, €1.000.000 in cash, €300.000 in listed 
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stocks and € 700.000 in shares), current taxation is set at zero11 in 

many countries.  

First study to be conducted on the part of who intends to deal 

with a succession planning, is to check the existence of laws allowing 

for inheritance and gift taxes based on the applicable tax rates, on 

possible exemptions in force, and, last but not least, on possible 

allowances.  

Second study, as I have already anticipated, regards the 

connecting elements (or connecting factors) provided for by different 

rules of taxation.  

In other words, it is necessary to determine how the taxable 

person links to the specific State. Depending on the type, the bond can 

be between the beneficiary and the State (in the case of inheritance 

tax) or between the estate and the State (in the case of estate tax).  

Connecting elements can be twofold – personal or in rem. In the 

first case, the tax is applied if the taxable person is a resident or 

domiciled in the State, namely if he is a citizen of that State.12 In the 

second case, the tax is applied because the property is located in the 

State irrespective of the existence of the personal element.13 

 

3. As already mentioned, the connecting element can be 

                                                            
11 Consult, for instance, the report of AGN International, Gift and Inheritance 

Tax, A European Comparison, 2014 available at <www.agn-europe.org/tax> 
Accessed 30 November 2015. According to this report, in Croatia, the Czech 
Republic, Italy, Luxembourg, Poland, Portugal and Switzerland, the current taxation 
is set exactly at zero.  

12 The principle of the residence of the beneficiary is applied in Belgium, the 
Czech Republic, Denmark, Finland, Germany, Hungary, Ireland, Italy, Lithuania, 
Luxembourg, Holland, Poland, Slovenia and Spain. The principle of the domicile of 
the beneficiary is applied in France, Germany, Greece and the UK. The principle of 
citizenship is applied in Austria, Cyprus, Croatia, Estonia, Latvia, Malta, Portugal, 
Romania, Slovakia and Sweden. 

13 The problems arise immediately, for example, where is a bank account? 
With the bank’s head office or in the place where the holder of the account resides? 
It should be borne in mind that every country has its legal systems, which can be 
taxed differently, as well as allow for the types of right unknown to other countries 
(for instance, Italy allows for the right of usufruct, unknown as such to the UK).  
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constituted by the residence, domicile or by the nationality. The laws 

of single States determine if a person is a resident or domiciled in a 

certain place. The laws of the Regulation will be of no importance for 

the purposes of the determination of the (tax) domicile. In order to 

determine the law applicable to the succession, the habitual residence 

may coincide with the residence for tax purposes in case the tax law 

provides which connecting element represents the residence of the 

deceased. As far as the element in rem is concerned, the States 

normally allow for the taxation of all the assets of the estate located on 

its territory,14 other States allow for the taxation of only immovable 

property15 instead. Only Holland does not have a connecting rule in its 

law.  

And exactly the laws that provide that the connecting element in 

rem represents a condition for the tax may lead to a double taxation, 

and thus to the opportunity of careful planning of the succession in 

order to avoid it (e.g. placing the assets in a different State, if possible, 

or transforming them into assets not subject to tax, taking care to verify 

the existence of agreements against double taxation).  

The case in point may be the UK, which provides for the domicile 

as a personal connecting element. If a person is domiciled in the UK, 

the inheritance tax shall apply in fact to all the assets of the estate 

wherever they are placed (worldwide taxation). On the contrary, if the 

domicile is abroad, the tax shall apply only to the assets of the estate 

located in the UK.  

The same happens in Italy, which allows for the residence as a 

personal connecting element, namely as established by the principle 

of worldwide taxation. 

As already mentioned, one of the checks to be done, regards 

                                                            
14 The Czech Republic, Germany, Greece, Ireland, Italia, Lithuania, Slovenia, 

Spain and the UK. 
15 Belgium, Bulgaria, Denmark, Finland, France, Hungary, Luxembourg and 

Poland. 
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exemptions, deductions and allowances, they too vary from State to 

State.  

Most of the States, for example, as far as the spouse is 

concerned, allow for the exemption of the inheritance tax, which can 

be total or partial.16 In some States there are exemptions or reductions 

of an objective nature, which depend on the nature of the assets.17 In 

the majority of the States the debts of the deceased can be deducted 

from the value of the estate.  

Much attention should be paid to the evaluation methods. Some 

States allow for the application of the principle of the market value, 

others instead allow for fixed methods of calculation of the value of the 

assets, like in Italy, where the value of the immovable property is 

calculated on the basis of the cadastral data.  

The same goes for the business assets such as company, in 

respect of which the law may allow for the goodwill calculation.  

 

4. Again, as far as the holdings in company are concerned, we 

may have different methods of calculation, based on the market value 

(for example for listed securities) or on net assets. As it is clear that 

we talk about cases of very high complexity, which thus imposes great 

attention above all in terms of information as locating the regulations 

may be complicated. Consequently, coordination among professionals 

of different countries in order to plan for the best for the future 

attribution of the estate is advisable.  

When planning, it is also necessary to consider the anti-

avoidance laws in accordance with the single tax laws, such as those 

which impose taking account of the gifts already made within a 

specified timeframe, whose value shall be added to the estate in order 

                                                            
16 It is total in the Czech Republic, Denmark, France, Luxembourg, Poland 

and the UK. It is partial in Finland, Germany, Hungary, Italy, Holland and Spain. 
17 In Italy, for instance, there is a tax reduction, under certain conditions, for 

cultural assets. 
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to determine the applicable rate. Or the laws which extend the 

concepts of residence and domicile in order to continue to apply the 

inheritance tax also in the case of emigration of its citizens,18 or even, 

to bind the taxation to the element of citizenship, making residence 

and domicile thus irrelevant.  

Finally, the laws which in many countries tend to facilitate the 

transfer of the enterprise between generations are of the utmost 

importance. They allow for the reductions or even exemptions of the 

inheritance and gift tax.  

For example, Italy allows for the exemption of the inheritance and 

gift tax, irrespective of the value, transfer of the business or the 

controlling share of a company, as long as it is in favour of the spouse, 

namely in favour of the children, and as far as they make efforts to 

continue with the business for a period of five years.19 In France the 

exemption of the inheritance tax is allowed for up to 75% of the value 

of the shares, in case the heir or legatee is committed not to transfer 

them.  

Hence, the EU countries tend to ease the continuity of the 

enterprise. And this could pose applicative problems in so far as the 

State, where the enterprise is located, links the exemption or exclusion 

of tax to the connecting elements such as residence, as that limitation 

may conflict with the principle of free movement of persons and capital, 

and may jeopardize the continuity of the enterprise in the case of 

double taxation.  

Some thoughts may be given to the discrimination as it is quite 

possible that the internal laws of the single States in the field of 

inheritance tax, contain discriminatory laws. They are the laws which 

                                                            
18 As it is the case of the UK where the concept of ‘deemed domicile’ is 

provided for.  
19 A similar law is provided for in Holland. Rules in favour provided for also in 

Belgium, the Czech Republic, Finland, Germany, Greece, Hungary, Poland, Spain 
and the UK. 
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entail different taxation based on the place where the assets are 

located or on the nationality. This may conflict with the rights to 

freedom enshrined in the treaties, namely double taxation or even 

multiple taxation what depends on the place where the assets are 

located. The problem is that only lately has it been submitted to the 

EU Court of Justice to determine if also the rules which allow for the 

application of inheritance taxes, fall within the application of the laws, 

which govern the free movement of capital, set forth in Articles 63 and 

65 of the Treaty on the Functioning of the European Union, which 

prohibit all sorts of restrictions between Member States and third 

countries.  

The cases so far decided by the EU Court of Justice have already 

been specified.20  

 

5. Essentially, the Court assumes that inheritance, legacies and 

establishment of foundations always represent the assumption of 

movement of capital as set forth in Articles 63 and 65 of the Treaty on 

the Functioning of the European Union.  
However, not always do the negative effects of different 

application methods of the inheritance tax in different countries 

constitute a restriction on the free movement of capital and persons.  
This regards in particular the laws whose aim is to avoid tax 

avoidance or tax evasion, namely as set forth in Article 65(1), whose 

aim is to apply relevant provisions of the tax law making a distinction 

between taxpayers who are not in the same situation as far as their 

place of residence is concerned or the place where their capital is 

invested.  

The EU Court of Justice has deemed as restrictive different 

provisions provided for by the Member States’ legislation in respect of 

                                                            
20 See (n 3). 
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the inheritance tax, and they must therefore be borne in mind in the 

course of the study designed to plan the succession. 

In particular, the EU Court of Justice deemed: 

- that a Member State (in this case Belgium) cannot deny an 

exemption in the case of succession in a family business, which 

employs at least 5 workers in another Member State when it 

acknowledges it, in case the workers are employed in the same 

Member State (C-464/05, Maria Geurts and Dennis Vogten); 

- that a Member State (in this case Germany) cannot apply for 

inheritance tax purposes a method of calculation more beneficial to the 

assets located on its territory, while the assets located in other Member 

States are evaluated according to the criterion of the market value (C-

256/06, Jaeger); 

- that a Member State (in this case Belgium) cannot prohibit the 

deduction of debts relating to a property of the estate to a non-resident 

only due to the absence of residence (C-11/07, Eckelkamp); 

- that a Member State (in this case Germany) cannot allow for a 

taxation of the gifts to a limited extent to the residents with respect to 

the non-residents (C-510/08, Mattner); 

- that a Member State (in this case Germany) cannon exclude, 

for the purpose of the calculation of the inheritance tax, the tax 

advantages deriving from a share of ownership in a holding solely on 

the ground that its head office is in a third country (C-31/11, 

Scheumann); 

- that a Member State (in this case Germany) is obliged to, in the 

case of succession of a property located on its territory, grant the 

exemption in accordance with its tax law solely on the ground that the 

deceased and his heirs were residents in a third country (C-181/12). 

In conclusion, I would like to illustrate some cases of significant 
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economic consequences of double or multiple taxation.21 

 

Case n 1 
A Belgian citizen, who lives in Spain, inherits a dwelling in 

Belgium and units of a Hungarian investment fund from an uncle, who 

was a resident in Belgium.  

Belgium will apply its inheritance tax (68% without allowance) 

both to the immovable property and to the Hungarian investment fund 

because the deceased was a Belgian resident, and the immovable 

property was located on the Belgian territory.  

Spain will apply the inheritance tax (20% with allowance) to the 

heir because he is a resident in Spain. On the other hand, Hungary 

will apply its inheritance tax (36%) to the investment fund because it is 

located on its territory.  

Absence of conventions against double taxation between these 

countries, shall determine effective taxation of 124% such that the heir 

will, in all probability, waive the succession.  

 

Case n 2 
A Polish citizen resident in Poland inherits assets from a stranger 

deceased in France, and he pays an inheritance tax of 60% on the 

value of the assets of the estate in France because the deceased was 

a resident in France. As the Polish heir lives in Poland, he will have to 

pay again the inheritance tax (5% with partial allowance) on the same 

assets.  

Absence of conventions against double taxation between these 

countries, shall determine effective taxation of 65%. 

 

Case n 3 

                                                            
21 The above mentioned cases were illustrated at a seminar held at the 

Academy of European Law (ERA) on 20 and 21 March 2014. 
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Two Finnish sisters, one living in Finland, and the other in 

Sweden, inherit an apartment in Belgium from their uncle who lived in 

Finland at the time of death.  

Belgium, where the immovable property is located, will apply its 

tax (60%). On the other hand, Finland, will apply its tax (13%) because 

the deceased was a resident in Finland.  

Absence of conventions against double taxation between these 

countries, shall determine effective taxation of 73%. 

In conclusion, the exclusion of tax matters from the Regulation 

does not at all eliminate its significance. The interpretation and 

application of the Regulation go thus hand in hand with the analysis of 

the tax burden, which will be borne by the future succession.  

The use of legal tools of succession planning, which would 

consent, in accordance with the Law, to regulate inter vivos the 

attributions under the succession, could be the right choice.   

The choice of succession planning by way of will, will on the one 

hand consent, for example, to avoid surprises as to the law applicable 

to the future succession, on the other hand, it will not be apt to solve 

the tax problems as the laws could change to some extent.  

A uniform procedure of the events as to the succession, also from 

the fiscal point of view, is a desirable objective, but probably difficult to 

reach in a short time.  

However, the Regulation could be an opportunity for the States 

to start to negotiate by drawing up treaties for the avoidance of double 

taxation,22 in order to avoid the intolerable situations shown above so 

that no further sadness – as a result of a damnosa hereditas – is added 

to the existing one deriving from the death of a relative.  

                                                            
22 There are currently only 33 treaties for the avoidance of double taxation 

among the Member States. The UK has drawn up treaties with France, Ireland, Italy 
and Sweden. France has drawn up treaties with Austria, Belgium, Finland, Germany, 
Italy, Portugal, Spain, Sweden and the UK. Germany has drawn up treaties with 
Denmark, France, Greece and Sweden. 
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The primary connecting factor of the Succession Regulation for 

determining the jurisdiction and the law applicable to cross-border 

successions is the last habitual residence of the deceased. According 

to Article 21(1), the law applicable to the succession as a whole shall 

be the law of the State in which the deceased had his habitual 
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residence at the time of death unless otherwise provided for in this 

Regulation.1 Article 4 states that the courts of the Member State in 

which the deceased had his habitual residence at the time of death 

shall have jurisdiction to rule on the succession as a whole. Recitals 

Nos 23 and 24 help to determine the habitual residence of the 

deceased in these contexts. 

 

I. Initial Considerations for determining the habitual 
residence 

1. No definition of the habitual residence by the lex fori  
During the legislative procedure it was initially unclear whether 

the notion of habitual residence was to be determined by the lex fori 

or whether an autonomous interpretation had to be found. 

In his first analysis of the draft of the Succession Regulation of 

20092 Peter Kindler took the position that the notion of habitual 

residence had to be determined in accordance to the Convention on 

the Conflicts of Laws Relating to the Form of Testamentary 

Dispositions because Article 19(2)(k) of the draft of the Succession 

Regulation had expressly excluded the formal validity of dispositions 

of property upon death from the scope of the Regulation.3 The national 

courts could have achieved this synchronization by an interpretation 

oriented to the Convention on the Conflicts of Laws Relating to the 

Form of Testamentary Dispositions, based on the law of the forum. In 

this respect, the legislator complied with the often expressed criticism:4 

                                                            
1 A choice of applicable law under art 22 or partial renvoi under art 34 override 

the last habitual residence of the deceased as well as some other provisions to some 
extent. See Ilaria Viarengo’s contribution (on art 22) and Luigi Fumagalli’s 
contribution (on art 34), in this Study. 

2 COM (2009) 154 final, 2009/0157 (COD). 
3 Peter Kindler, ‘Vom Staatsangehörigkeits- zum Domizilprinzip: Das künftige 

internationale Erbrecht der Europäischen Union’ [2010] IPRax 44, 46. 
4 See Thomas Rauscher ‘Einf EG-ErbVO-E’ in Thomas Rauscher (ed), 

Europäisches Zivilprozess- und Kollisionsrecht. Kommentar, Brüssel IIa-VO, EG-
UntVO, EG-ErbVO-E, HUntStProt 2007 (3rd edn, Sellier 2010) para 78; Anatol 
Dutta, ‘Succession and Wills in the Conflict of Laws on the Eve of Europeanisation’ 
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Article 27(1) and (2) of the Succession Regulation now integrate the 

provisions of the Convention on the Conflicts of Laws Relating to the 

Form of Testamentary Dispositions so no ‘interpretation synchronism’ 

must be created. Thus, there is no more room for a definition of 

habitual residence provided by the lex fori.5 The national laws’ criteria 

can hence not be used to determine the habitual residence.6 

 

2. No legal definition in the Succession Regulation 
The Succession Regulation lacks a legal definition of habitual 

residence, despite its role as a key concept. The same problem arises 

in all other European Regulations for private international law and 

international procedural law and the Hague Convention.7 In the 

legislative process this issue was discussed and considered to be 

highly controversial. A legal definition of the term had been demanded 

by many.8 It was argued a legal definition would provide uniform 

                                                            
(2009) 73 RabelsZ 547, 586; see also Heinrich Dörner and others, ‘Auf dem Weg zu 
einem europäischen Internationalen Erb- und Erbverfahrensrecht’ [2005] IPRax 1, 
6. 

5 Felix Wilke, ‘Das internationale Erbrecht nach der neuen EU-
Erbrechtsverordnung’ [2012] RIW 601, 603. Partly incorrect in his analysis: Georg 
Stefan Seyfarth, ‘Wandel der internationalen Zuständigkeit im Erbrecht’, 
(Konstanz 2012) <http://nbn-resolving.de/urn:nbn:de:bsz:352-192990> accessed 5 
November 2015, 243 para 807, who seems to overlook completely that Kindler’s 
assumption of the need of an interpretation coordinated with the Convention on the 
Conflicts of Laws relating to the form of Testamentary Dispositions had been very 
reasonable at an early stage. 

6 Peter Kindler and Michael Kränzle, ‘E’ in Klaus Michael Groll (ed), Praxis-
Handbuch Erbrechtsberatung (4th edn, Otto Schmidt 2015) para 82. 

7 Cf Michael Kränzle, Heimat als Rechtsbegriff? (Mohr Siebeck 2014) 107. 
8 Daniel Lehmann, ‘Ernüchternde Entwicklung beim Europäischen 

Erbrecht?’[2008] FPR 203, 204; Daniel Lehmann, ‘Die EU-Erbrechtsverordnung zur 
Abwicklung grenzüberschreitender Sachverhalte’ [2012] DStR 2085, 2086; Markus 
Voltz, ‘Internationales Erbrecht in der EU – Perspektiven einer Harmonisierung. 
Symposium des deutschen Notarinstituts in Brüssel’ [2005] IPRax 64, 65; Heinz-
Peter Mansel, ‘Vereinheitlichung des Internationalen Erbrechts in der Europäischen 
Gemeinschaft – Kompetenzfragen und Regelungsgrundsätze’ in Tuğrul Ansay, 
Sabih Arkan, Aynur Yongalık (eds), Festschrift für Prof. Dr. Tuğrul Ansay’a Armağan 
(Turhan Kitabevi 2006) 185, 211; Stephan Lorenz, ‘Erbrecht in Europa – Auf dem 
Weg zu kollisionsrechtlicher Rechtseinheit’ [2012] ErbR 39, 44; Kindler, ‘Vom 
Staatsangehörigkeits- zum Domizilprinzip’ (n 3) 44, 45; Justizministerium Baden-
Württemberg, ‘Stellungnahme des Justizministeriums Baden-Württemberg vom 
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interpretation of the habitual residence and could facilitate the context 

of inheritance law throughout the European Union.9 This way, specific 

content requirements could also be made more transparent for the 

user.  

Nevertheless, the decision of the legislator was a conscious one. 

It was argued against a legal definition that any definition of the notion 

of habitual residence contradicts its origin as ‘child of the Hague 

Conferences’, which have left the term undefined.10 Consecutively, the 

European Union has always dispensed of a legal definition in its 

continuation of the Hague Conferences. Introducing a legal definition 

of the notion of habitual residence in the Succession Regulation would 

have been inconsistent. 

Furthermore, some parties objected to a legal definition of 

habitual residence because it would provide as many problems as it 

would solve. In the case of doubt, a discussion on the interpretation of 

auxiliary terms would supplement the discussion about the notion of 

habitual residence.11 An open and general definition of the notion does 

not eliminate the difficulties of interpretation, anyways.12 

Introducing a legal definition would have been desirable from the 

point of view of legal policy. This way, the notion of habitual residence 

could have been easily formed for the specific purposes of the law of 

succession. Of course, over the course of time the courts will form a 

                                                            
19.8.2005 zum Grünbuch über Erb- und Testamentsrecht der Europäischen 
Kommission (KOM (2005) 65 endgültig) vom 19.8.2005’ 
<http://ec.europa.eu/justice/news/consulting_public/successions/contributions/ 
contribution_justeministerium_bwb_de.pdf> accessed 5 November 2015, 2, which 
favoured a legal definition at an early stage. 

9 Justizministerium Baden-Württemberg (n 8) 2. 
10 Daniel Lehmann, ‘Ernüchternde’ (n 8) 205ff. 
11 Rolf Wagner, ‘Der Kommissionsvorschlag vom 14.10.2009 zum 

Internationalen Erbrecht: Stand und Perspektiven des Gesetzgebungsverfahrens’ 
[2010] DNotZ 506, 514. 

12 Markus Buschbaum and Marius Kohler, ‘Vereinheitlichung des 
Erbkollisionsrechts in Europa – Eine kritische Würdigung des 
Kommissionsvorschlags zur Erbrechtsverordnung Erster Teil’ [2010] GPR 106, 112f. 
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mutual understanding of the notion of habitual residence in the context 

of the Succession Regulation. However, the legislator ultimately 

missed the opportunity to make detailed legal provisions to help shape 

legal policy. In the context of the Succession Regulation many cases 

will – despite the option of choice of law and jurisdiction – depend on 

the exact determination of the habitual residence. Here, the 

specifications that only a legal definition can provide would have been 

useful. Admittedly, numerous legislative projects show that the attempt 

of introducing a legal definition of vague legal concepts has only led to 

different problems. 

 
3. Development of the Recitals in the legislative process  
Instead of a legal definition of habitual residence the legislator 

decided to implement Recitals in order to facilitate the determination 

of the habitual residence.  

The Recitals of the first draft of the Regulation of 2009 still 

contained no standards for determining habitual residence. It was only 

towards the end of the legislative process, during negotiations in the 

European Parliament, that specific Recitals to such purpose were 

introduced.13 Inserted Recital No 12(a)14 as amended on February 23 

2011, for the first time, has guidelines for determining habitual 

residence. The Recitals were revised several times over the following 

period of time.15 The final version of the Succession Regulation 

                                                            
13 Wagner (n 11) had suggested the introduction of Recitals as a ‘temporary 

solution’ until case law could define the term. 
14 2009/0157(COD), version of Feb. 23 2011: ‘(12a) For determining the 

habitual residence as the centre of interests, account should be taken of the 
circumstances of the life of the deceased at the time of his or her death, and during 
the preceding years, in particular the duration and regularity of his or her presence, 
and the circumstances of and reasons for it.’ Cf Kränzle (n 7) 222f. 

15 The consolidated German version of Jan. 16 2012 contained Recital 12(b) 
with the following wording: ‘Bei der Bestimmung des gewöhnlichen Aufenthalts als 
Lebensmittelpunkt sollte eine Gesamtbeurteilung der Lebensumstände des 
Erblassers im Zeitpunkt seines Todes und den Jahren davor erfolgen. Dabei sollte 
insbesondere die Dauer und Regelmäßigkeit des Aufenthalts in dem betreffenden 
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adopted by the European Parliament on 13 March 2012, included the 

more detailed Recital No 12(a) and a new Recital No 12(b), which 

closely resembled the final version of Recital No 25. Only during the 

period of time between the adoption by the Parliament and the Council 

in 2012 the previous versions of the Recitals were renumbered (23-

25), partially reformulated, and supplemented by the contents of 

Recital No 24. 

 

4. Guidelines provided by Recital No 23 – no inter-
instrumental interpretation of the habitual residence 

Recital No 23 points out that no inter-instrumental interpretation 

of the habitual residence is intended. Overall however, the provisions 

of Recital No are not very tangible:16 

 

‘Recital No 23  
In view of the increasing mobility of citizens and in order to 

ensure the proper administration of justice within the Union and to 

ensure that a genuine connecting factor exists between the 

succession and the Member State in which jurisdiction is exercised, 

this Regulation should provide that the general connecting factor for 

the purposes of determining both jurisdiction and the applicable law 

should be the habitual residence of the deceased at the time of death. 

                                                            
Staat, deren Umstände und Gründe berücksichtigt werden. Wenn der Erblasser 
einen Aufenthaltsort hatte, von dem aus er einer beruflichen, wirtschaftlichen oder 
sonst besonderen Tätigkeit oder Interessen nachgegangen ist, gleichwohl aber eine 
enge und feste Bindung insbesondere in familiärer und sozialer Hinsicht zu einem 
anderen Ort bestand, so sollte im Zweifel der Ort als gewöhnlicher Aufenthalt 
bestimmt werden, an dem sich in familiärer und sozialer Hinsicht der 
Lebensmittelpunkt befunden hat. In verbleibenden Zweifelsfällen, insbesondere bei 
häufigerem Wechsel des Staates und Fehlen eines familiären und sozialen 
Lebensmittelpunktes könnten auch die Staatsangehörigkeit oder die örtliche 
Belegenheit der wesentlichen Vermögenswerte bei der Gesamtbeurteilung 
herangezogen werden’; cf Kränzle (n 7) 222f. 

16 Cf Wilke (n 5) 601, 603, who correctly notes that the German version of the 
Recital is poorly formulated.  
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In order to determine the habitual residence, the authority dealing with 

the succession should make an overall assessment of the 

circumstances of the life of the deceased during the years preceding 

his death and at the time of his death, taking account of all relevant 

factual elements, in particular the duration and regularity of the 

deceased’s presence in the State concerned and the conditions and 

reasons for that presence. The habitual residence thus determined 

should reveal a close and stable connection with the State concerned 

taking into account the specific aims of this Regulation’. 

Recital No 23 vaguely states that the determination of habitual 

residence requires an overall assessment of the living conditions of 

the deceased, taking into account all factual elements of life during the 

years preceding his death and at the time of his death.  

Hence, the duration and regularity of the deceased’s presence in 

the State concerned are supposed to be of particular importance.  

At least, from the commitment of taking into account the specific 

aims of this Regulation, one can take that the legislator wished for an 

independent understanding of the habitual residence, which pays 

attention to a close and stable connection with the legal system 

concerned. 

The concept of habitual residence is not new to European 

Regulations dealing with jurisdiction and law applicable to cross-

border cases. However, there is no binding, uniform concept of 

habitual residence based on an inter-instrumental interpretation of the 

various provisions in the relevant texts of the EU.17 The Court of 

Justice of the European Union (CJEU) has pointed out in several 

rulings that the interpretation of the habitual residence ‘must take into 

account the context of the provision and the purpose of the relevant 

                                                            
17 Paul Lagarde, ‘Art. 21’ in Ulf Bergquist and others (eds), EU Regulation on 

Succession and Wills. Commentary (Otto Schmidt 2015) no 6f. 
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regulations’.18  

Habitual residence has already been used as connecting factor 

in numerous Regulations such as Brussels IIbis19, Rome I20, Rome II,21 

and Rome III22. 

Comparing the scope of the European conflict-of-law 

Regulations, it becomes clear, that the Succession Regulation 

requires a somewhat more extensive evaluation of the circumstances 

of life of the person in question compared to the other Regulations 

because the Regulations address different audiences. 

Article 19 Rome I and Article 4 Rome II strongly focus on a 

specific contractual or non-contractual obligation. The notion of 

habitual residence as used in Rome I is to be understood as the centre 

of business of a tradesperson at one certain point in time.23 The 

economic life is characterized by the fast pace of transactions and 

requires flexibility.24 Rome II similarly focuses on one damaging event 

that is tied to one specific legal system at one point in time.25 The 

distinction between companies or legal entities and natural persons, 

which is known because of the Brussels Ibis Regulation,26 is kept up 

                                                            
18 See Case C-523/07 A [2009] ECR I-2805, para 34; Case C-497/10 Barbara 

Mercredi v Richard Chaffe [2010] ECR I-14309, para 45. 
19 Council Regulation (EC) No 2201/2003 of 27 November 2003 concerning 

jurisdiction and the recognition and enforcement of judgments in matrimonial matters 
and the matters of parental responsibility, repealing Regulation (EC) No 1347/2000 
[2003] OJ L338/1. 

20 Regulation (EC) No 593/2008 of the European Parliament and of the 
Council of 17 June 2008 on the law applicable to contractual obligations (Rome I) 
[2008] OJ L177/6. 

21 Regulation (EC) No 864/2007 of the European Parliament and of the 
Council of 11 July 2007 on the law applicable to non-contractual obligations (Rome 
II) [2007] OJ L199/40. 

22 Council Regulation (EU) No 1259/2010 of 20 December 2010 implementing 
enhanced cooperation in the area of the law applicable to divorce and legal 
separation [2010] OJ L343/10, known as Rome III. 

23 See Michael Sonnentag, ‘Das Europäische Internationale Erbrecht im 
Spannungsfeld zwischen der Anknüpfung an die Staatsangehörigkeit und den 
gewöhnlichen Aufenthalt’ [2012] EWS 2012 457, 465. 

24 Sonnentag (n 23) 457, 465.  
25 See Sonnentag (n 23) 457, 465. 
26 Regulation (EU) No 1215/2012 of the European Parliament and of the 
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by Rome I and Rome II. In this respect, there are strong similarities 

between the concept of domicile as used in Brussels Ibis and habitual 

residence.27 

Rome III, Brussels IIbis and the Regulation on maintenance 

obligations28 follow a tradition of the Hague Conventions’ classical 

fields of international family law.  

Compared to the business centered focus of Rome I and II, family 

law matters require more continuity and stability, as personal legal 

relationships tend to be more permanent.29 The interpretation of 

habitual residence in these Regulations will be based on a similar set 

of criteria, all focusing on the social and family integration for 

determining an individual’s centre of life. The Brussels IIbis Regulation 

captures, on the one hand, children from birth through adolescence. 

Two recent decisions of the CJEU emphasize the child's welfare.30 On 

the other hand, it captures adults in matrimonial matters. In 

matrimonial matters, Brussels IIbis needs to provide legal forums for a 

divorce and has to comply with the conflict-of-laws rules of Rome III 

Regulation.31 

Compared to these Regulations, the Succession Regulation 

captures the widest age range and requires the most stable 

connection between individual and legal system. The habitual 

residence hence must be interpreted autonomously when applied to 

the Succession Regulation.32 

                                                            
Council of 12 December 2012 on jurisdiction and the recognition and enforcement 
of judgments in civil and commercial matters (recast) [2012] OJ L351/1, known as 
Brussels Ibis. 

27 Sonnentag (n 23) 457, 465. 
28 Council Regulation (EC) No 4/2009 of 18 December 2008 on jurisdiction, 

applicable law, recognition and enforcement of decisions and cooperation in matters 
relating to maintenance obligations [2009] OJ L7/1. 

29 Sonnentag (n 23) 457, 465. 
30 Cf Kränzle (n 7)144. 
31 Cf Kränzle (n 7) 148ff. 
32 Anatol Dutta, ‘Succession and Wills’ (n 4) 568 f.; Felix Odersky, ‘Die 

Europäische Erbrechtsverordnung in der Gestaltungspraxis’ [2013] notar 3, 4. 
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5. Guidelines provided by Recital No 24  
Recital No 24 provides some criteria for complex cases in which 

the legislature expected a priori practical difficulties:  

 

‘Recital No 24 
In certain cases, determining the deceased’s habitual residence 

may prove complex. Such a case may arise, in particular, where the 

deceased for professional or economic reasons had gone to live 

abroad to work there, sometimes for a long time, but had maintained 

a close and stable connection with his State of origin. In such a case, 

the deceased could, depending on the circumstances of the case, be 

considered still to have his habitual residence in his State of origin in 

which the centre of interests of his family and his social life was 

located. Other complex cases may arise where the deceased lived in 

several States alternately or travelled from one State to another 

without settling permanently in any of them. If the deceased was a 

national of one of those States or had all his main assets in one of 

those States, his nationality or the location of those assets could be a 

special factor in the overall assessment of all the factual 

circumstances’. 

Recital No 24 starts by quite unhelpfully stating that problematic 

cases in determining the deceased’s habitual residence may arise.  

However, in Recital No 24 three major groups of cases are 

pointed out: foreign or posted workers, long-term commuters, and 

workers who frequently change their workplace without settling 

permanently. 

 

5.1. ‘Foreign workers’ and posted workers 
Firstly, the group of foreign workers, who still have close and 

solid ties to their home State, is mentioned. Recital No 24 responds to 
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only one group of cross-border commuters: the phrase ‘gone to live 

abroad to work there’ is limited to those employees who completely 

moved to another State. Other professionals who have two residences 

and only come home to their families in the home country for the 

weekends (for example Dutch employees of the European Institutions 

in Brussels) are obviously not covered by Recital No 24. Here, the 

Succession Regulation is clearly in contradiction to existing CJEU 

case law on social security.33 For the purposes of the Succession 

Regulation the centre of interests should be localized not in reference 

to the workplace, but in reference to the residence of the family.34 This 

approach also corresponds with a widely acknowledged view for the 

determination of the habitual residence for the personal law in 

reference to the place ‘where one comes to rest, where one sleeps.’35 

 

5.2. ‘Long-term commuter’ 
The other group of cases mentioned in Recital No 24 actually 

consists of two different types:  

The first group of cases (long-term commuter) lives in two or 

more homes depending on the season of the year. German retirees 

who spend several months each year in Spain, but still have their 

family home in Germany are one example. 

Another group of cases consists of workers who regularly change 

their workplace without ever settling permanently.36  

                                                            
33 Case C-102/91 Doris Knoch v Bundesanstalt für Arbeit [1992] ECR I-4341, 

paras 22, 25; see Lehmann, ‘Die EU-Erbrechtsverordnung’ (n 8) 2085, 2086. 
34 Lehmann, ‘Die EU-Erbrechtsverordnung’ (n 8) 2085, 2086. 
35 Dietmar Baetge, Der gewöhnliche Aufenthalt im internationalen Privatrecht 

(Mohr Siebeck 1994) 115; Andreas Spickhoff, ‘Grenzpendler als Grenzfälle: Zum 
„gewöhnlichen Aufenthalt“ im IPR’ [1995] IPRax 185, 187; Lehmann, ‘Die EU-
Erbrechtsverordnung’ (n 8) 2085, 2086 with further references. 

36 Erik Jayme, Zugehörigkeit und kulturelle Identität (Wallstein 2012) 31f 
speaks of a temporary settlement; see also Marc-Philippe Weller, ‘Der „gewöhnliche 
Aufenthalt“ – Plädoyer für einen willenszentrierten Aufenthaltsbegriff’ in Stefan 
Leible, Hannes Unberath (eds), Brauchen wir eine Rom 0-Verordnung? (Sellier 
2013) 293, 317. 



KRÄNZLE  NOTION OF HABITUAL RESIDENCE 

JUST/2013/JCIV/AG/4666 176 JUST/2013/JCIV/AG/4666 

For both groups of cases, the nationality and the situs of assets 

of the deceased are supposed to play a major role in the overall 

assessment. While the two sub-groups have in common that in both 

the deceased had not been a permanent resident in only one place, 

there are great differences regarding their life models.  

 

6. Normative character and significance of the Recitals  
After the first draft of the Succession Regulation of 2009 did not 

offer any help in the Recitals, the legislature has responded to the 

critics of habitual residence insofar as that certain requirements are 

made, which should increase legal certainty with respect to the 

connecting factor.  

Recitals Nos 23 and 24 raise the question of their validity and 

binding nature. The ‘Joint Practical Guide of the European Parliament, 

the Council and the Commission for persons involved in the drafting of 

European Union Legislation’ clearly expresses in 10(1) that a Recital 

‘uses non-mandatory language and must not be capable of being 

confused with the enacting terms’.37 However, Recitals primarily 

become of importance for teleological interpretation of legal 

concepts.38 The Recitals are therefore to be considered in determining 

the habitual residence without attributing them absolute or mandatory 

significance.  

Unlike the previously existing Regulations in private international 

law, the Succession Regulation now offers somewhat specific 

guidelines for the determination of the habitual residence in Recital No 

24. Laypersons will find it difficult to differ and will feel strongly bound 

                                                            
37 ‘Joint Practical Guide of the European Parliament, the Council and the 

Commission for persons involved in the drafting of European Union Legislation’ 
<http://eur-lex.europa.eu/content/pdf/techleg/joint-practical-guide-2013-en.pdf> 
accessed 5 November 2015, 22. 

38 Jan Kropholler, ‘Die Auslegung von EG-Verordnungen im Internationalen 
Privat- und Verfahrensrecht’ in Jürgen Basedow and others, Aufbruch nach Europa, 
75 Jahre Max-Planck-Institut für Privatrecht (Mohr Siebeck 2001) 583, 592. 
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by the text of the Recitals. Moreover, the question arises whether the 

criteria provided by Recital No 24 should apply only to the mentioned 

problematic cases or for an overall assessment of the circumstances 

of the life of the deceased during the years preceding death and at the 

time of death in general. The overall assessment required by Recital 

No 23 does not allow for a restriction of Recital No 24 to the listed 

cases. Rather, the requirements are to be generally considered in the 

teleological interpretation.  

However, Recitals must not and cannot offer comprehensive 

solutions.39 The legal practitioner cannot receive more than 

reasonable assistance in determining habitual residence.40 

 

II. Determining the last habitual residence of the deceased 
1. General remarks 
1.1. Tensions between international jurisdiction and 

conflicts of laws  
The determination of habitual residence as a connecting factor 

for the Succession Regulation is greatly influenced by the tension 

between international jurisdiction and conflict of laws, which is caused 

by the principle of synchronism.  

The notion of habitual residence for purposes of international 

jurisdiction will more likely be open to practical considerations.41 For 

purposes of conflicts of laws, a suitable result in an overall assessment 

of the living conditions of the decedent has to be found, while the 

values of the substantive law have to be implemented.42 The 

application of the law of the forum routinely allows greater accuracy 

                                                            
39 Over 200 years ago, the Allgemeine Preußische Landrecht of 1794 showed 

that an exuberant casuistry is not practical, see Konrad Zweigert and Hein Kötz, 
Einführung in die Rechtsvergleichung: auf dem Gebiete des Privatrechts (3rd edn, 
Mohr Siebeck 1996) 136. 

40 The Recitals are called a ‘useful interim solution’ by Rolf Wagner (n 11). 
41 See Rauscher (n 4) para 52; Sonnentag (n 23) 457, 460. 
42 Sonnentag (n 23) 457, 460. 
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than the application of foreign law and will not demand costly expert 

opinions on foreign law.43 This however, must not lead to poor result 

from a conflict-of-laws point of view due to preferring practical 

considerations over finding a genuine connection.44  

 
1.2. Tensions between Article 21(1) and (2) Succession 

Regulation and tensions between between Recitals Nos 23 and 
25 

The tension between aspects international jurisdiction and 

conflict of laws is complemented by the uncertainties the escape 

clause of Article 21(2) Succession Regulation provides. Where, by 

way of exception, it is clear from all the circumstances of the case that, 

at the time of death, the deceased was manifestly more closely 

connected with a State other than the State whose law would be 

applicable under paragraph (1), the law applicable to the succession 

shall be the law of that other State. 

In exceptional cases Article 21(2) Succession Regulation allows 

the court to override the connecting factor of habitual residence in 

favor of a manifestly closer connection. The exception of Article 21(2) 

therefore interrupts the intended synchronism between forum and 

ius.45 

According to Recital No 25, Article 21(2) is supposed to be an 

escape clause and not a subsidiary connecting factor.46 

                                                            
43 Peter Kindler, ‘From Nationality to Habitual Residence; Some Brief Remarks 

on the Future EU Regulation on International Successions and Wills’ in Katharina 
Boele-Woelki and others (eds), Convergence and Divergence in Private International 
Law: Liber Amicorum Kurt Siehr (Eleven International Publishing and Schulthess 
2010) 251, 255; Sonnentag (n 23) 457, 460. 

44 Sonnentag (n 23) 457, 460. 
45 See Heinrich Dörner, ‘EuErbVO: Die Verordnung zum Internationalen Erb- 

und Erbverfahrensrecht ist in Kraft!’ [2012] ZEV 2012 505, 511; Ulrich Simon and 
Markus Buschbaum, ‘Die neue EU-Erbrechtsverordnung’ [2012] NJW 2393, 2395, 
who call for a sharper contouring of habitual residence by the CJEU. 

46 Cf Kränzle (n 7) 228 about the differences between the English, French, 
and German language versions of the Recitals. 
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Article 21(2) Succession Regulation resembles Article 3(3) of the 

Hague Convention on the Law Applicable to Succession to the Estates 

of Deceased Persons, and also to Article 4(4) Rome I and Article 4(3) 

Rome II. 

For the purposes of Article 4(4) Rome I and Article 4(3) Rome II 

one must examine whether the total of circumstances allows the court 

to find a manifestly closer connection to a legal system differing from 

the results found by applying Article 4(1) and (2) Rome I respectively 

Article 4(1) and (2) Rome II. In the contexts of these Regulations, the 

possibility of an adjustment makes sense since in particular cases of 

contractual or non-contractual obligations, a closer link to a legal 

system may actually exist.47  

The escape clause is also plausible in the context of the Hague 

Convention on the Law Applicable to Succession to the Estates of 

Deceased Persons as one can assume the notion of habitual 

residence to be solidified: the habitual residence only comes into play 

when it is to be found in the home jurisdiction or in a State in which the 

deceased had resided for the last five years of his life. By applying the 

escape clause, exceptional cases with a shorter length of stay, which 

require correction, can be solved flexibly.  

How a manifestly closer connection is to be found is left unclear. 

Recital No 25 does not help too much: 

‘With regard to the determination of the law applicable to the 

succession the authority dealing with the succession may in 

exceptional cases – where, for instance, the deceased had moved to 

the State of his habitual residence fairly recently before his death and 

all the circumstances of the case indicate that he was manifestly more 

closely connected with another State – arrive at the conclusion that the 

                                                            
47 See Maximilian Seibl, ‘Kollisionsrechtliche Probleme im Zusammenhang mit 

einem Mietwagenunfall im Ausland – Anknüpfungsgrundsätze, 
Haftungsbeschränkung und grobe Fahrlässigkeit’ [2010] IPRax 347, 349f. 
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law applicable to the succession should not be the law of the State of 

the habitual residence of the deceased but rather the law of the State 

with which the deceased was manifestly more closely connected. That 

manifestly closest connection should, however, not be resorted to as 

a subsidiary connecting factor whenever the determination of the 

habitual residence of the deceased at the time of death proves 

complex’. 

The last of sentence of Recital No 25 clearly stresses the 

exceptional character of Article 21(2) Succession Regulation and 

points out that the closer link should not be resorted to as a subsidiary 

connecting factor.48  

The wording of Recital No 25 must irritate the user: while Article 

21(1) and Recital No 23 intends to find a genuine connection, Article 

21(2) and Recital No 25 try to find a manifestly closer connection. In 

both cases, an overall assessment of the circumstances of the life of 

the deceased during the years preceding his death and at the time of 

his death is needed. 

In addition, both Article 21(1) Succession Regulation and Article 

21(2) Succession Regulation and the corresponding Recitals only 

focus on the decedent himself and do not take external circumstances 

into account.49 In this respect, Article 21(2) Succession Regulation 

does not offer the user any other perspective than Article 21(1) 

Succession Regulation.  

However, Recital No 25 seems to presuppose a somewhat 

different understanding of the establishment of a new habitual 

residence.  

                                                            
48 Compare the French version: ‘Les liens manifestement les plus Étroits ne 

devraient toutefois pas être comme facteur de rattachement invoqués subsidiaire 
[...]’ (emphasis added.). 

49 Wilke (n 5) 601, 605; Lehmann, ‘Die EU-Erbrechtsverordnung’ (n 8) 2085, 
2086; Dörner (n 45) 505, 510; Andrea Bonomi, ‘Il Regolamento Europeo Sulle 
Successioni’ [2013] RDIPP 293, 305. 
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Recital No 25 assumes that a correction pursuant to Article 21(2) 

may be necessary:  

‘[W]here, for instance, the deceased had moved to the State of 

his habitual residence fairly recently before his death and all the 

circumstances of the case indicate that he was manifestly more closely 

connected with another State’. 

Recital No 25 therefore assumes that the habitual residence of a 

deceased person may have been already established in the host State 

shortly after his arrival.50 This calls for a fast acquisition of a new 

habitual residence and seems to contradict a genuine connection.51 

 

1.3. Multiple habitual residences 
For the purposes of the Succession Regulation, the deceased 

must have one and only one habitual residence at the time of his 

death.52 

While in some contexts, the possibility of multiple habitual 

residences is favoured by some for allowing an additional forum, in the 

context of cross border successions, there can only be one habitual 

                                                            
50 See Dennis Solomon, ‘Die Renaissance des Renvoi im Europäischen 

Internationalen Privatrecht’, in Ralf Michaels and Dennis Solomon (eds), Liber 
Amicorum Klaus Schurig zum 70. Geburtstag (Sellier 2012) 237, 257. 

51 Stressing the need for a genuine connection: Dörner (n 45) 505, 510. 
Fundamental concerns about the appropriateness of the habitual residence as the 
embodiment of the closest connection for cross-border successions: Torstein 
Frantzen, ‘Europäisches internationales Erbrecht’ in Heinz-Peter Mansel, and others 
(eds), Festschrift für Erik Jayme 2004, Band 1 (Sellier 2004) 187, 189. 

52 In the context of cross-border successions, the habitual residence must be 
understood as the relative closest connection between a person and a legal system: 
Mark Uwe Pawlytta and Philipp Alexander Pfeiffer, ‘§ 33’, in Stephan Scherer (ed), 
Anwaltshandbuch Erbrecht (4th edn, CH Beck 2014) para 184; Anatol Dutta, ‘Art. 4’ 
in Jan v. Hein (ed), Münchener Kommentar zum Bürgerlichen Gesetzbuch (6th edn, 
CH Beck 2015) vol 10 para 6; Anatol Dutta, ‘Das neue internationale Erbrecht der 
Europäischen Union: Eine erste Lektüre der Erbrechtsverordnung’ [2013] FamRZ 4, 
6; David Hayton, ‘Determination of the Objectively Applicable Law Governing 
Succession to Deceaseds’ Estates’ in DNotI (ed), Les successions internationales 
dans l'UE 
(<http://ec.europa.eu/civiljustice/publications/docs/testaments_successions_de.pdf
> accessed 5 November 2015) 359, 365; Karsten Thorn, ‘Art 21 EuErbVO’ in Otto 
Palandt (fdr), Bürgerliches Gesetzbuch (75th edn, C.H. Beck 2016) para 6. 
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residence at one time.53 This is in line with Articles 10 and 11, which 

only capture cases in which the habitual residence cannot be found in 

a Member State, and Recitals Nos 24 and 25 which presuppose that 

a habitual residence must exist, even in complex cases.54  

 

2. Objective criteria  
The CJEU pointed out in C-523/07 that:  

‘[T]he case law of the court relating to the concept of habitual 

residence in other areas of European Union law … cannot be directly 

transposed in the context of the assessment of the habitual residence 

of children for the purposes of Article 8(1) of the Regulation’.55 

Despite this conclusion, one easily realizes similarities between 

the formulation of the Recitals and the formula the CJEU found for 

determining the notion of habitual residence in the particular context 

of the Brussels IIbis Regulation56: the centre of interests of a person 

which shows the integration by the person into a social and family 

environment.57 This resemblance is also in line with the grounds for 

                                                            
53 Dörner (n 45) 505, 510; Odersky (n 32) 3, 4; Daniel Lehmann, Die Reform 

des internationalen Erb- und Erbprozessrechts im Rahmen der geplanten Brüssel-
IV Verordnung (Zerb 2006) 123f; Thorn, ‘Art. 21 EuErbVO’, (n 52) para 6. 

54 Dutta, ‘Das neue internationale Erbrecht’ (n 52) 4, 6; Hayton (n 52) 359, 
365. 

55 Case C-523/07 (n 18) para 36; Lagarde (n 17) para 9. 
56 Case C-497/10 (n 18) and Case C-523/07 (n 18); cf Kränzle (n 7) 142ff.  
57 Case C-523/07 (n 18) paras 38, 44, and ruling n 2: ‘The concept of “habitual 

residence” under Article 8(1) of Regulation No 2201/2003 must be interpreted as 
meaning that it corresponds to the place which reflects some degree of integration 
by the child in a social and family environment. To that end, in particular the duration, 
regularity, conditions and reasons for the stay on the territory of a Member State and 
the family’s move to that State, the child’s nationality, the place and conditions of 
attendance at school, linguistic knowledge and the family and social relationships of 
the child in that State must be taken into consideration. It is for the national court to 
establish the habitual residence of the child, taking account of all the circumstances 
specific to each individual case.’ 

Case C-497/10 (n 18) ruling n 1: ‘The concept of “habitual residence”, for the 
purposes of Articles 8 and 10 of Council Regulation (EC) No 2201/2003 of 27 
November 2003 […] must be interpreted as meaning that such residence 
corresponds to the place which reflects some degree of integration by the child in a 
social and family environment’. 
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the Commission Proposal of 2009, which would account for the 

habitual residence at the center of vital interests of the decedent.58 

Recital No 23 provides a catalogue of criteria that can also be 

found in the case law of the CJEU dealing with children’s habitual 

residence for the Brussels IIbis Regulation.59 

Disregarding child-specific aspects60, further statements of the 

CJEU can also be applied to adults. In addition to the physical 

presence of a person in a Member State, other factors must be chosen 

which are capable of showing that the presence is not in any way 

temporary or intermittent and that the residence of the person reflects 

some degree of integration into a social and family environment. In 

particular, the duration, regularity, conditions and reasons for the stay 

on the territory of a Member State, the person’s nationality, the place 

and conditions of attendance at school, linguistic knowledge, and the 

family and social relationships of the person in that State must be 

taken into consideration.61 

 

2.1. Duration and regularity of the physical presence 
Recital No 23 cites duration and regularity of residence as 

relevant criteria for the determination of the habitual residence. The 

principle that short-term intermissions cannot override established 

habitual residence must apply to the Succession Regulation. The 

CJEU assumes that the establishment of a new, habitual residence 

usually requires physical presence of certain duration.62 A minimum 

                                                            
58 COM (2009) 154 final 6. 
59 This list of criteria is also used by the German courts, see Thorn, ‘Art. 5 

EGBGB’ (n 52) paras 10, 13; Dietmar Baetge, in Jürgen Basedow and others (eds), 
The Max Planck Encylopedia of European Private Law (Oxford University Press 
2012) 814; Dutta, ‘Das neue internationale Erbrecht’ (n 52) 4, 5. 

60 Dutta, ‘Das neue internationale Erbrecht’ (n 52) 4, 5.  
61 Case C-523/07 (n 18) paras 37f, 42; Case C-497/10 (n 18) para 47. 
62 Case C-497/10 (n 18) para 51:  
‘In that regard, it must be stated that, in order to distinguish habitual residence 

from mere temporary presence, the former must as a general rule have a certain 
duration which reflects an adequate degree of permanence. However, the 
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stay to assume the establishment of a new habitual residence has 

already been called for in the discussion on the Green Paper. In this 

context, a comparison with the Hague Convention on the Law 

Applicable to Succession to the Estates of Deceased Persons had 

been demanded.63 Article 3(1) provides that the law of the State in 

which the deceased at the time of his death was habitually resident, if 

he was then a national of that State, is applicable. If one compares the 

wording of Article 3(1) of the Hague Convention on the Law Applicable 

to Succession to the Estates of Deceased Persons to Article 21 of the 

Succession Regulation and the corresponding Recitals, it becomes 

obvious that the notion of habitual residence used in the Convention 

cannot be a suitable basis for the Succession Regulation. This is true 

even though Article 3(2), second sentence of the Hague Convention 

offers an escape clause that takes into account a manifestly closer 

bond between a legal system and the decedent, as well. A fortification 

of the stay by means of introducing a minimum period must, however, 

be incompatible with the wording of Article 21(1) Succession 

Regulation. A corresponding teleological interpretation seems to be 

excluded since this understanding is not even insinuated in the 

Recitals, let alone in Articles 21 or 4.64 The wording of Recital No 23 

does not allow this assumption, either.  

Regardless of the approach of the Hague Convention on the Law 

                                                            
Regulation does not lay down any minimum duration. Before habitual residence can 
be transferred to the host State, it is of paramount importance that the person 
concerned has it in mind to establish there the permanent or habitual centre of his 
interests, with the intention that it should be of a lasting character. Accordingly, the 
duration of a stay can serve only as an indicator in the assessment of the 
permanence of the residence, and that assessment must be carried out in the light 
of all the circumstances of fact specific to the individual case’. 

63 Cf Kränzle (n 7) 191f; Brigitta Jud, ‘Rechtswahl im Erbrecht: Das Grünbuch 
der Europäischen Kommission zum Erb- und Testamentsrecht’ [2005] GPR 133, 
134, 138.  

64 Cf Michael von Hinden and Thorsten Müller, ‘Die europäische 
Erbrechtsverordnung – Aktuelle Auswirkungen auf die Nachfolgeplanung’ [2013] 
ErbStB 97, 99. 
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Applicable to Succession to the Estates of Deceased Persons to 

solidify the notion of habitual residence by requiring a minimum stay 

or by taking the nationality into consideration, a minimum stay for the 

establishment of habitual residence was clearly rejected in the debate 

on the draft Regulation of 2009.65 It was argued that any requirement 

for a minimum stay is arbitrary.66 The evaluation of the integration by 

the person in a social and family environment requires a detailed, 

individual assessment, which either may be omitted if a minimum stay 

is demanded or may overturn the requirement.67 However, the longer 

a stay lasts, the more likely the social integration will be.68 In this 

respect, an interaction between the duration of the physical presence 

and integration exists.69 

 

2.2. Registered residence  
A weak and less meaningful link will exist between the decedent 

and the place where he is registered by the police or the authorities. 

The indications of a compulsory registration will weaken additionally 

when several registered residences exist. In any case, the registration 

will generally say little about the social integration of a deceased 

person. 

Having a habitual residence cannot depend on the possession of 

a permanent residence. Homeless people need to be attributed a 

habitual residence, as well.70 This result is essential for Article 21(1) 

                                                            
65 Mansel (n 8) 185, 211; cf the opinion of the German council for private 

international law, in Frank Bauer, ‘Neues europäisches Kollisions- und 
Verfahrensrecht auf dem Weg: Stellungnahme des Deutschen Rates für IPR zum 
internationalen Erb- und Scheidungsrecht’ [2006] IPRax 202, 203 and Dörner and 
others (n 4) 1, 4. 

66 Mansel (n 8) 185, 211; cf the opinions of the German council for private 
international law, in Frank Bauer (n 65) 202, 203 and Dörner and others (n 4) 1, 4. 

67 Lehmann, Die Reform (n 53) 120; in this sense also Odersky (n 32) 3, 4. 
68 Marianne Andrae ‘Art. 3 EG-UntVO’ in Thomas Rauscher (n 4) para 31.  
69 Maximilian Seibl, Die Beweislast bei Kollisionsnormen (Mohr Siebeck 2009) 

68. 
70 Cf Kränzle (n 7) 238 and 123. 
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from a conflict-of-law point of view, as well as for Article 4 due to the 

principle of synchronism and from an international jurisdiction point of 

view. 

 

2.3. Legality of the stay 
The Committee of Ministers of the Council of Europe addressed 

the notion of domicile and of habitual residence in depth in its 

Resolution (72) 1 on the Standardization of the Legal Concepts of 

‘Domicile’ and of ‘Residence’ of January 18 1972. Resolution 72 (1) 

can be seen as an early attempt at providing a comprehensive set of 

solutions to central problems in determining the habitual residence on 

the basis of the criteria developed by the Hague Conventions and its 

formula of the habitual residence as the person’s centre of existence.71 

Even though the Resolution has only partly been implemented in the 

Member States,72 its non-binding provisions have greatly influenced 

                                                            
71 The Resolution contains these theses on the notion of habitual residence: 
No 7: The residence of a person is determined solely by factual criteria; it does 

not depend upon the legal entitlement to reside. 
No 8: A person has a residence in a country governed by a particular system 

of law or in a place within such a country if he dwells there for a certain period of 
time. That stay need not necessarily be continuous. 

No 9: In determining whether a residence is habitual, account is to be taken 
of the duration and the continuity of the residence as well as of other facts of a 
personal or professional nature which point to durable ties between a person and his 
residence. 

No 10: The voluntary establishment of a residence and a person’s intention to 
maintain it are not conditions of the existence of a residence or an habitual residence, 
but a person’s intentions may be taken into account in determining whether he 
possesses a residence or the character of that residence. 

No 11: A person’s residence or habitual residence does not depend upon that 
of another person. 

72 The Austrian Law has partly implemented the provisions in para 66(2) 
Jurisdiktionsnorm: ‘Der allgemeine Gerichtsstand einer Person wird auch durch 
ihren gewöhnlichen Aufenthalt begründet. Der Aufenthalt einer Person bestimmt sich 
ausschließlich nach tatsächlichen Umständen; er hängt weder von der Erlaubtheit 
noch von der Freiwilligkeit des Aufenthalts ab. Bei der Beurteilung, ob ein Aufenthalt 
als gewöhnlicher Aufenthalt anzusehen ist, sind seine Dauer und seine 
Beständigkeit sowie andere Umstände persönlicher oder beruflicher Art zu 
berücksichtigen, die dauerhafte Beziehungen zwischen einer Person und ihrem 
Aufenthalt anzeigen’. See Baetge, Der gewöhnliche Aufenthalt (n 35) 30f 
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the Member States’ courts.73 The Resolution’s claim that the residence 

of a person does not depend upon the legal entitlement to reside has 

been widely accepted internationally74 and should also be applied to 

the Succession Regulation.75 From an ex-post point of view, the actual 

integration into a social and family environment does not depend on 

the legality of the stay of the decedent. 

 

2.4. Economic aspects  
Recital No 24 stipulates that the occupational ties of the decedent 

are subordinate to the family and social relations. This appears to be 

particularly appropriate for the determination of the habitual residence 

in cross-border successions, since a large number of the decedents 

tend to be no longer employed, but already retired. However, one must 

not underestimate the integrative effect of the person’s employment, 

which is often used as a starting point for the newcomer’s social 

contacts in a legal system. 

An important indication for a person’s centre of interests will be 

the situs of financial and non-financial assets. Often the decedent will 

gather a large part of his assets in his last economic centre of life.76 

Frequently, the decedent will also have a personal connection to this 

jurisdiction.77 However, the assets of the decedent can – despite their 

seemingly simple and objective verifiability – be taken into account 

only to a certain degree, since – following Recital No 24 – family and 

social ties develop a stronger binding link to a legal system than 

                                                            
73 See Kränzle (n 7) 112ff with further references and examples. 
74 Dietmar Baetge, ‘Auf dem Weg zu einem gemeinsamen Europäischen 

Verständnis des gewöhnlichen Aufenthalts’, in von Hein and von Hinden Baetge 
(eds), Festschrift für Jan Kropholler zum 70. Geburtstag (Mohr Siebeck 2008) 77, 
83. 

75 See Kränzle (n 7) 238. 
76 Mansel (n 8) 185, 210; Kindler, ‘Vom Staatsangehörigkeits- zum 

Domizilprinzip’ (n 3) 44, 47. 
77 See Sonnentag (n 23) 457, 460; Mansel (n 8) 185, 210; Peter Kindler, ‘From 

Nationality to Habitual Residence’ (n 43) 251, 254; Kindler, ‘Vom 
Staatsangehörigkeits- zum Domizilprinzip’ (n 3) 44, 47. 
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professional and economic ties. 

 

2.5. Nationality  
Recital No 24 also mentions the nationality of the decedent as an 

important factor for the determination of the habitual residence.78 

Recital No 24 even attributes decisive relevance to nationality in the 

cases where the decedent has several residences.79 Thus, the 

Succession Regulation seems to be guided by the case law of CJEU 

on the Brussels IIbis Regulation.80 Strong reasons speak for taking the 

nationality into consideration for the overall assessment. In particular, 

the habitual residence should, as Recital No 24 implies, also take into 

account the cultural identity of the deceased. Erik Jayme is right in 

saying that nothing reflects the cultural identity of a legal system as 

clearly as the legal form of the relationship of the individual to his 

death.81 A European ‘feeling of community’ is not yet so far advanced 

that one can take a European citizen without national identity for 

granted. A person will expect to be a national citizen tied to one 

national legal system rather than be a cosmopolitan who may move 

anywhere according to the personal liberties the European Union 

provides.82 This is also why one expects the law of their nationality to 

be applied to the succession83 However, nationality must be not be 

given too much weight in the overall assessment. In case of doubt, a 

per se presumption that the habitual residence is to be found in the 

jurisdiction of the nationality should not be established. 

The decision of the legislator to favour habitual residence over 

                                                            
78 For the discussion about the ‘right’ connecting factor for the Succession 

Regulation see Peter Kindler’s contribution in this Study. 
79 Cf Kränzle (n 7) 239, 244ff. 
80 Cf Kränzle (n 7) 144. 
81 Erik Jayme, ‘Die kulturelle Dimension des Rechts – ihre Bedeutung für das 

Internationale Privatrecht und die Rechtsvergleichung’ [2003] 67 RabelsZ 211, 215; 
see Lorenz (n 8) 39. 

82 Critical: Rauscher (n 4) para 50; Sonnentag (n 23) 457, 462. 
83 Sonnentag (n 23) 457, 462. 
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nationality as central connecting factor must not be eroded by giving 

too much weight to nationality in the overall assessment of Recital No 

23. With the introduction of the habitual residence, legislators have 

made a conscious decision against the nationality as objective 

connecting factor. Citizenship is a decisive criterion for the legal option 

under Article 22 of the Succession Regulation. The expectation of the 

citizen is to have the law of their nationality apply to their estate; this 

approach is only partially protected but this is acceptable.84 The 

Succession Regulation respects the cultural identity of the decedent, 

but favours the cultural integration of the decedent on an objective 

level.85 

 

2.6. Integration in a social and family environment  
2.6.1. General Remarks 
Recital No 24 makes it clear that in case of doubt, the integration 

into a social and family environment outweighs financial and economic 

links to a legal system. 

The judge will have to assess individually where the deceased 

had his closest friends and family members. The spouse or partner of 

the decedent will most likely be the most important social contact and 

the main caregiver for the elderly. Common ties, contacts, and friends 

will be crucial. Language skills will certainly accelerate the acquisition 

of a new habitual residence. However, they are only one of several 

indications regarding the integration. There can be no distinction as to 

whether the contacts in the State of the new residence are foreigners 

or locals.86 

                                                            
84 Critical: Rauscher (n 4) para 54; Sonnentag (n 23) 457, 462. 
85 Sonnentag (n 23) 457, 463ff. 
86 See Lehmann, Die Reform (n 53) 40; Ulrich Spellenberg, ‘Art. 3 EheGVO’ 

in Jan Kropholler and Heinrich Dörner (eds), J. von Staudingers Kommentar zum 
Bürgerlichen Gesetzbuch: Staudinger BGB - EGBGB/IPR Einführungsgesetz zum 
Bürgerlichen Gesetzbuche/IPR IntVerfREhe (Internationales Verfahrensrecht in 
Ehesachen) (new edn, Sellier - de Gruyter 2007) paras 51, 65f. 
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The older a person is, the less likely a completely new social 

environment in a new country is formed. The home country of the heirs 

can, therefore, be an indicator for determining the habitual residence 

of the decedent.87 If the heirs are close family members of the 

decedent, they will at the same time represent an important part of the 

social and family environment of the decedent. The closer the family 

ties are, the more decisive they will be. Certain ‘roots’ of the decedent 

will be regularly ascertained at the residence of the heirs. However, 

this cannot prevent a person from establishing a new habitual 

residence abroad. 

The longer an exclusive stay in a country is the more likely 

genuine connection and full integration into a local, social environment 

will be. A reference point for a successful integration may be a period 

of three years.88 

 

2.6.2. Children 
Hopefully, in the context of the Succession Regulation the courts 

will only rarely have to deal with the determination of the habitual 

residence of children.89 Here the case law of CJEU on the Brussels 

IIbis Regulation seems to fit quite well. The smaller the child, the more 

likely the family ties will be decisive for the determination of habitual 

residence and less importance can be attached to the duration of the 

child’s physical presence in a country.90 

 

2.6.3. Cases of mental disability, dementia, Alzheimer’s 
The determination of the habitual residence of mentally 

                                                            
87 Mansel (n 8) 185, 210; Kindler, ‘Vom Staatsangehörigkeits- zum 

Domizilprinzip’ (n 3) 44, 47. 
88 See Kränzle (n 7) 262 ff. 
89 Initially, this problem has not gotten much attention. See Thorn, ‘Art. 21 

EuErbVO’, (n 52) para 6. 
90 Thorn, ‘Art. 21 EuErbVO’ (n 52) para 6. 
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incompetent persons will be difficult in many cases. If, for example, a 

person suffering from dementia is brought to another country to a 

special-care home (for financial reasons) one has to determine post 

mortem whether any integration in a new, social environment was 

possible, at all. For the determination of the habitual residence of a 

mentally incompetent person, the actual bonds, particularly to family 

members and caregivers will be decisive. The stronger the mental 

impairment limits the decedent, the more the situation will have to 

resemble the approach applied to small children; if the legally 

incompetent person cannot perceive his environment (relatives or 

caregivers) anymore, this relationship can hardly be decisive with 

regard to social integration.91 

In this respect, a longer duration of physical presence in a 

country may substitute for the lack of actual integration into a new 

environment.92 

 

3. Subjective criteria 
The question as to whether subjective criteria can or have to be 

considered will most often be raised when the acquisition of a new 

habitual residence is in doubt. In the context of Brussels IIbis, the 

CJEU considers the intention to establish a permanent or habitual 

centre of interests of a lasting character decisive.93 As a result, a new 

habitual residence can be acquired shortly after a person’s arrival in a 

new legal system.  

Recital No 25 seems to support this view, since it assumes the 

applicability of Article 21(2) in exceptional cases. For instance, when 

the deceased had moved to the State of his habitual residence fairly 

recently before his death and all the circumstances of the case indicate 

                                                            
91 Lehmann, ‘Die EU-Erbrechtsverordnung’ (n 8) 2085, 2086f. 
92 Kränzle (n 7) 279 ff.  
93 Case C-497/10 (n 18) para 51, see n 62 for the full text of para 51. 
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that he was manifestly more closely connected with another State.94 

As pointed out before, this seems to contradict openly the 

assumption of Recital No 23 that a genuine link must be established. 

Shortly after the move to another country, a close and stable 

connection seems only to be possible if the person had lived in that 

country before (for example if he is moving back to his home country 

after working abroad for years) and had therefore already established 

certain social or family connections in the past. For the purposes of the 

Succession Regulation, the intention alone to remain in the legal 

system permanently (until death) should not be enough to establish a 

new habitual residence if it is not supported by further objective criteria 

(such as real estate, property, presence of a certain duration, social 

ties).95 Nevertheless, the ideas, perceptions, and wishes regarding the 

person’s way of life will be important factors to determine the 

deceased’s habitual residence – if they are known post mortem. In the 

reverse case, the unconditional intention to leave the country of 

residence in order to return to a former home country should not 

exclude the acquisition of a habitual residence in the country of 

residence. At the most, it will slow down the acquisition of the habitual 

residence.96 The notion of habitual residence is mainly to be 

understood as a centre of interests which focuses on the person’s 

integration into a social and family environment. A complete 

acculturation or assimilation with a concurrent denial of one’s own 

cultural heritage is not to be demanded, though.97 

 

4. Risk of manipulation of the habitual residence 
One major argument for skepticism about the introduction of the 

                                                            
94 See Thorn, ‘Art. 21 EuErbVO’, (n 52) para 6; Odersky (n 32) 3, 4. 
95 See Kindler and Kränzle ‘E’ (n 6) para 90; Kränzle (n 7) 249ff. Contra Thorn, 

‘Art. 21 EuErbVO’, (n 52) para 6. 
96 See Kränzle (n 7) 264 with further references. 
97 See Baetge, ‘Auf dem Weg’ (n 74) 77, 80. 
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connecting factor of habitual residence for the Succession Regulation 

has been the potential risk of abuse.98 While the connecting factor of 

nationality can hardly be manipulated, the habitual residence seems 

to be changed quite easily.  

When dealing with cases of potential abuse, one has to 

distinguish between two scenarios. 

Firstly, a person may fake the relocation of the habitual residence 

to another legal system while still living in the place that represents his 

actual centre of interests.99 

It has been widely accepted that in such cases, the law of the 

actual habitual residence is to be applied.100 The difficulty, which 

arises in such scenarios, will be whether the court or heirs will find out 

about the simulated, new habitual residence after death. However, the 

number of such cases will hopefully be low, especially since there is a 

certain risk of a fake habitual residence to be detected the then 

deceased are not able to control the succession of their estate. 

Secondly, persons may actually change their habitual residence 

in order to enjoy certain legal options (right to a compulsory share, 

legacies, taxation) their country of origin’s legal system does not 

provide.101 

In this scenario, one must accept the decision of the legislator to 

introduce the habitual residence as a somewhat flexible connecting 

factor, even if this means that some may change their habitual 

residence only in order to gain certain legal options.102 

                                                            
98 Reinhold Geimer, ‘Die geplante Europäische Erbrechtsverordnung’ in Gerte 

Reichelt and Walter Rechberger (eds), Europäisches Erbrecht (Jan Sramek 2011) 
24.  

99 These scenarios are known from international taxation cases such as 
Luciano Pavarotti and Boris Becker. See Dirk Pohl, ‘Generalthema II: Die steuerliche 
Behandlung des Wohnsitzwechsels natürlicher Personen’ [2002] IStR 541ff. 

100 Cf Kindler and Kränzle, ‘F’ (n 6) para 103. 
101 Cf Arne Everts, ‘Neue Perspektiven zur Pflichtteilsdämmung aufgrund der 

EuErbVO?’ [2013] ZEV 124ff. 
102 Simon and Buschbaum (n 45) 2393, 2395; Knut-Werner Lange, ‘Die 

geplante Harmonisierung des Internationalen Erbrechts in Europa’ (2011) 110 
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III. Concluding remarks 
Recitals Nos 23 and 24 lead to an understanding of habitual 

residence in the context of the Succession Regulation. The overall 

assessment of the circumstances of the life of the deceased during the 

years preceding his death and at the time of his death, and taking 

account of all relevant factual elements, will most likely lead to suitable 

results and will find a genuine link between the deceased and a legal 

system. Apart from practical problems in complex cases, the unclear 

role of Article 21(2) and Recital No 25 will require the CJEU to define 

scope of the habitual residence more precisely. 

                                                            
ZVglRWiss 426, 439; Stefan Lorenz, ‘Internationaler Pflichtteilschutz und 
Reaktionen des Erbstatuts auf lebzeitige Zuwendungen’ in Anatol Dutta and 
Sebastian Herrler (eds), Die Europäische Erbrechtsverordnung (Beck 2014) 113, 
119. This seems to be problematic in cases where the habitual residence of a 
mentally incompetent person is changed to a country where the legal systems 
provides further advantages for the caregiver (i.e. the heir); Cf Dutta ‘Art. 4’, in Jan 
v. Hein (ed) (n 52) para 9. 
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I. Introduction: the role of Article 21 within the Regulation 
The Succession Regulation provides that the general connecting 

factor for the purposes of determining both jurisdiction and the 

applicable law should be the habitual residence of the deceased at the 

time of death (Articles 4 and 21(1)). According to its Recital No 23, the 

Regulation does so in view of the increasing mobility of citizens and in 

order to ensure the proper administration of justice within the Union. 

Furthermore, by using the last habitual residence of the deceased as 

a connecting factor for determining the substantive law applicable to 

the succession, the Regulation seeks to ensure that a ‘genuine’ 

connecting factor exists between the succession and the Member 

State in which jurisdiction is exercised. Article 21(1) of the Regulation 

therefore states that the law applicable to the succession as a whole 

shall be the law of the State in which the deceased had his habitual 

residence at the time of death.  

Besides the last habitual residence, the Regulation uses two 

different connecting factors that may lead to the application of another 

law that is not the one of the deceased’s last habitual residences. 

These different connecting factors are, on the one hand, links that are 

manifestly closer with a state other than the one in which the deceased 

had his habitual residence at the time of death (Article 21(2); exception 

clause). On the other hand, the Regulation preserves a choice of law 

made by the testator (Article 22 of the Regulation).  

Furthermore, Article 21 of the Regulation lays down one of the 

essential principles of the Regulation, i.e. the unity of the succession 

(unité de la succession; Nachlasseinheit). In fact, the provision 

determines the law applicable to the succession ‘as a whole’, and is 

also confirmed by Articles 4, 22(1), 23(1) and Recital No 37. 

Article 21 of the Regulation reads as follows: 
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‘Article 21. General rule. 
1. Unless otherwise provided for in this Regulation, the law 

applicable to the succession as a whole shall be the law of the State 

in which the deceased had his habitual residence at the time of death. 

2. Where, by way of exception, it is clear from all the 

circumstances of the case that, at the time of death, the deceased was 

manifestly more closely connected with a State other than the State 

whose law would be applicable under paragraph 1, the law applicable 

to the succession shall be the law of that other State’. 

Article 21(1) establishes merely a general rule and it applies 

‘unless otherwise provided in this Regulation’.1 The last habitual 

residence of the deceased is the connecting factor only in the absence 

of a choice of applicable law under Article 22 or partial renvoi under 

Article 34. Furthermore, the last habitual residence of the deceased 

may also, with regard to some aspects of the succession, be set aside 

or overridden by other provisions. This is the case, for example, for the 

form of the Disposition of Property upon Death (Article 27), for the form 

of the Agreement as to Succession (Article 28), the appointment and 

powers of an estate administrator (Article 29), or for certain provisions 

concerning immovable property or enterprises (Article 30). The open 

concept of habitual residence leads to some uncertainties in 

determining the applicable law. Testators should consider the 

possibility of eliminating these uncertainties by choosing the applicable 

law (Article 22 of the Regulation).2  

 

II. Habitual residence – Article 21(1) Succession Regulation 
1. The rationale of choosing habitual residence as a general 

connecting factor  

                                                            
1 See Paul Lagarde, ‘Art. 21’ in Ulf Bergquist and others (eds), EU Regulation 

on Succession and Wills. Commentary (Otto Schmidt 2015), no 4ff. 
2 Anatol Dutta, ‘Article 21 Council Regulation 650/2012/EU’, in Münchener 

Kommentar zum BGB (6th edn, CH Beck 2015) vol 11, nos 1, 2. 
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The notion of habitual residence is discussed in detail in Chapter 

1 of this volume.3 As to the function of the habitual residence4 in Recital 

No 23 of the Regulation, we learn that the EU lawmakers have chosen 

the habitual residence of the deceased at the time of death as the 

general connecting factor for the purposes of determining both 

jurisdiction and the applicable law for three very specific reasons:  

- In view of the increasing mobility of citizens; 

- In order to ensure the proper administration of justice within the 

Union; and  

- To ensure that a genuine connecting factor exists between the 

succession and the Member State in which jurisdiction is exercised.  

Do these reasons really justify a uniform European conflict-of-law 

system based on the habitual residence thus compelling several 

member states to abandon their traditional conflict-of-law system 

based on the nationality of the deceased as the general connecting 

factor? 

 

a) Mobility 
Article 21 of the Treaty on the Functioning of the European 

Union, which deals with the free movement of every citizen of the 

Union within the territory of the Member States and has been invoked 

as an argument in favour of habitual residence as a connecting factor, 

                                                            
3 See above, the contribution by Michael Kränzle. 
4 Text of the 2009 Proposal and Explanatory Memorandum in COM (2009) 

154 final; for a first comment on the change from nationality to habitual residence as 
main connecting factor see Peter Kindler, ‘Vom Staatsangehörigkeits- zum 
Domizilprinzip’ [2010] IPRax 44 ; Heinrich Dörner, ‘Der Entwurf einer europäischen 
Verordnung zum Internationalen Erb- und Erbverfahrensrecht – Überblick und 
ausgewählte Probleme’, [2010] ZEV 221; Rainer Hausmann, ‘Community Instrument 
on International Successions and Wills’, in Maria Caterina Baruffi and Ruggiero 
Cafari Panico (eds), Le nuove competenze comunitarie. Obbligazioni alimentari e 
successioni (Cedam 2009) 149; Heinz-Peter Mansel, ‘Vereinheitlichung des 
Internationalen Erbrechts in der Gemeinschaft – Kompetenzfragen und 
Regelungsansätze’, in Sabih Arkan, Aynur Yongalik and Başak Şit (eds), Tuğrul 
Ansay’a Armağan (Turhan Kitabevi 2006) 185. 
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speaks in favour of nationality rather than against it. The ‘mobile citizen 

of the Union’ with a truly European identity should know in advance 

which law would apply to his succession.5 This aim can be achieved 

by maintaining stability as to the applicable law, i.e. by using a 

connecting factor that is rarely subject to changes. This is a 

characteristic feature of nationality rather than residence because 

people move from one country to another more frequently than they 

change their nationality. The Regulation does not take this fact into 

account when submitting the substantive validity and interpretation of 

wills to the law of the last habitual residence of the testator (Articles 

21, 26(1)(d)). The testator cannot rely on the persistence of the 

substantive validity of his will (according to the law of the country of his 

habitual residence at the moment when he established the will) if he 

moves to another country.6 In fact, the law of that other country may 

regard the will as void or lead to a different interpretation of the will.  

Nevertheless, replacing nationality with habitual residence is the 

right thing to do, nationality being more suspect in terms of 

discrimination7 – even if Article 18 of the Treaty on the Functioning of 

the European Union does not as such prohibit using nationality as a 

connecting factor.8 Referring to residence is more favourable to the 

                                                            
5 Recital No 37, first sentence (‘In order to allow citizens to avail themselves, 

with all legal certainty, of the benefits offered by the internal market, this Regulation 
should enable them to know in advance which law will apply to their succession.’); 
see Heinz-Peter Mansel, ‘Vereinheitlichung des Internationalen Erbrechts in der 
europäischen Gemeinschaft – Kompetenzfragen und Regelungsansätze’, in Sabih 
Arkan (n 4) 187ff, 208. 

6 This is different under art 1(1)(b) and (d) of the Hague Convention on the 
Law Applicable to Succession to the Estates of Deceased Persons of 1 August 1989 
(< www.hcch.net/index_de.php?act=conventions.text&cid=62> accessed 24 
February 2016) as to the form and under art 26(5) EGBGB for some questions of 
substantive validity. 

7 Explanatory Memorandum on art 16 of the 2009 Proposal in COM (2009) 
154 final, 6. 

8 Peter Kindler, book review of Benedetta Ubertazzi, La capacità delle persone 
fisiche nel diritto internazionale privato (Studi e pubblicazioni della Rivista di diritto 
internazionale privato e processuale, 66), CEDAM 2006, (2008) 72 RabelsZ 809, 
812ff; see Heinz-Peter Mansel, ‘Das Staatsangehörigkeitsprinzip im deutschen und 
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integration of the testator into the social and legal reality of the Member 

State where he lives, thus reflecting a generally accepted aim of 

European legislation.9  

 
b) Habitual residence as a ‘genuine’ connecting factor and 

the proper administration of justice 
Habitual residence as a ‘genuine’ connecting factor and the idea 

of promoting the proper administration of justice within the European 

Union have to be discussed together. As pointed out above (sub a), 

there are some advantages to nationality. Most people are culturally 

rooted in their home country (i.e. in the country where they were born 

and grew up) and, consequently, they also feel close to the law of that 

country even if they are unaware of the specific provisions of that law. 

Furthermore, as Mansel has pointed out convincingly, there is the 

question of democracy. From an individual standpoint, applying the lex 

patriae is more legitimate because the deceased, at least in 

democratic countries where political elections are held, can 

theoretically influence the composition of the legislative body and thus, 

indirectly, the succession law of their country.10 

Apart from these soft factors, one has to take into consideration 

that habitual residence coincides with the centre of interests of the 

deceased and thus often with the place where most of their property 

is located. This again implies that most of the creditors and potential 

heirs of the deceased will reside in that country.11 This is a good 

reason – and the European Insolvency Regulation may serve as a 

                                                            
gemeinschaftsrechtlichen Internationalen Privatrecht: Schutz der kulturellen Identität 
oder Diskriminierung der Person?’, in Erik Jayme (ed), Kulturelle Identität und IPR, 
(C.F. Müller 2003) 119ff, 147ff; Ulrich Drobnig, ‘Verstößt das 
Staatsangehörigkeitsprinzip gegen das Diskriminierungsverbot des EWG-
Vertrages?’, (1970) 34 RabelsZ 636. 

9 Explanatory Memorandum on art 16 of the 2009 Proposal in COM (2009) 
154 final, 6; Heinz-Peter Mansel, (n 4), 210. 

10 Heinz-Peter Mansel (n 4) 208ff with further references. 
11 Heinz-Peter Mansel (n 4) 210.  



KINDLER   GENERAL RULE 

JUST/2013/JCIV/AG/4666 202 JUST/2013/JCIV/AG/4666 

model insofar (Articles 3 and 4 of the Council Regulation (EU) No 

2015/848)12 –, not only to attribute jurisdiction to that state, but also to 

apply the substantive rules of the lex fori. And since the Regulation 

determines in principle the jurisdiction of the authorities of the State 

where the deceased had his last habitual residence (Article 4 of the 

Regulation), using the same criterion also for determining the 

applicable law (Article 21 of the Regulation) leads to a parallelism 

(Gleichlauf) between ius and forum (Recitals Nos 27 and 23). This 

ensures quicker proceedings and improves material justice. When 

applying the lex fori, judges normally decide faster and better; 

furthermore, parties avoid the cost of an expert on foreign law.  

 
c) Conclusion 
In total, one has to welcome the codification of habitual residence 

as the general connecting factor for determining both jurisdiction and 

the applicable law. This codification is particularly welcome to the 

testator and the parties to an agreement on succession because they 

can avoid the above-mentioned insecurity resulting from a change of 

residence by making their own choice of the law applicable to the 

succession (Articles 22 and 24(2) and 25(3) of the Regulation). As 

pointed out, there are several advantages of habitual residence as a 

connecting factor and replacing nationality by residence is definitely a 

change for the better. This conclusion is also supported by the fact that 

many Member States’ private international law used habitual 

residence as the connecting factor, both for determining jurisdiction 

and the applicable law.13 The same is true for the Hague Convention 

                                                            
12 As far as natural persons are concerned, their centre of main interests 

(‘COMI’) is identical to their habitual residence or domicile: see local court 
(Amtsgericht) of Hildesheim, 18 June 2009, [2009] ZIP 2070, 2071 with further 
references; Peter Kindler, ‘Internationales Insolvenzrecht’, ‘Article 3 Council 
Regulation 1346/2000/EC’, in Münchener Kommentar zum BGB (6th edn 2015 CH 
Beck) vol 11, no 36ff. 

13 Explanatory Memorandum of the 2009 Proposal in COM (2009) 154 final, 
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of 1989.14  

 

2. The definition of habitual residence  
a) There is no inter-instrumental interpretation of ‘habitual 

residence’ 
By using habitual residence as the general connecting factor, the 

Regulation sticks to a concept well known not only in the private 

international law rules of the Member States (see above at 1(c) but 

also to judges throughout the European Union, since it is used in a 

number of previous Regulations (such as Brussels Ia, Brussels II, 

Rome I, Rome II, Rome III, Maintenance) and in the Hague 

Conventions concluded since 1954. However, the definition cannot be 

left to the individual courts of the Member States. It is up to the 

European Court of Justice to deliver its own definition.15 In this regard, 

and referring to habitual residence, the Court has on several occasions 

stated that the interpretation of this concept ‘must take into account 

the context of the provision and the purpose of the relevant 

regulations’.16 There is no binding uniform concept of habitual 

residence based on some inter-instrumental interpretation of the 

various provisions in the relevant texts of the EU.17 The definition of 

the habitual residence can be different, depending on the matter being 

considered. 

Regrettably, the Succession Regulation does not contain a legal 

                                                            
6-7. 

14 Hausmann (n 4) 161 ff.  
15 See, in this regard, European Court of Justice, Case 327/82 Ekro BV Vee- 

en Vleeshandel v Produktschap voor Vee en Vlees [1984] ECR 107, para 11; Case 
C-98/07 Nordania Finans A/S e BG Factoring A/S v Skatteministeriet [2008] ECR I-
1281, para 17; and also Case C-523/07 A [2009] ECR I-2805, para 34. 

16 See, again, Case 327/82 (n 15); Case C-98/07 (n 15); Case C-523-07 (n 
15); case C-497/10 Barbara Mercredi v Richard Chaffe [2010] ECR I-14309, para 
45. 

17 Lagarde in Ulf Bergquist (n 1) no 6ff; on inter-instrumental interpretation of 
EU texts (rechtsaktübergreifende Auslegung) in general see Stefan Grundmann, 
‘Systembildung durch Auslegung im Europäischen Unionsrecht’ (2011) 75 RabelsZ 
882. 



KINDLER   GENERAL RULE 

JUST/2013/JCIV/AG/4666 204 JUST/2013/JCIV/AG/4666 

definition of the habitual residence of a person although this is the key, 

connecting factor for determining both jurisdiction and the applicable 

law. The same regulatory gap is to be found in the above-mentioned 

Regulations.18 Of course one could consider closing that gap by 

referring to the concept of habitual residence developed by the Court 

of Justice,19 but this would be in contrast to the Court’s rulings 

according to which there cannot be an overriding general concept of 

habitual residence in EU law.20  

 

b) Social security and civil service matters 
Insofar as social security and also civil service matters are 

concerned, the Court of Justice has defined habitual residence as: 

‘[T]he place in which the official concerned has established, with 

the intention that it should be of a lasting character, the permanent or 

habitual centre of his interests. For the purposes of determining 

habitual residence, all the factual circumstances which constitute such 

residence must be taken into account’.21  

This rule is echoed by Recital No 23 of our Regulation stating 

that ‘the authority dealing with the succession should make an overall 

assessment of the circumstances of life of the deceased.’ 

 

c) The habitual residence of children 

                                                            
18 Peter Kindler, Einführung in das neue IPR des Wirtschaftsverkehrs 

(Fachverlag 2009) 36ff. 
19 Case C-452/93 Magdalena Fernández v Commission [1994] ECR I-4301, 

para 22: ‘the place of habitual residence is that in which the [person] concerned has 
established, with the intention that it should be of a lasting character, the permanent 
or habitual centre of his interests. However, for the purposes of determining habitual 
residence, all the factual circumstances which constitute such residence must be 
taken into account.’; in favour of an adoption of these criteria for the application of 
the Succession Regulation: Heinz-Peter Mansel (n 4) 185, 211. 

20 Case C-523/07 (n 15) para 36; Lagarde in Ulf Bergquist (n 1) no 9. 
21 See again, Case C-452/93 (n 19) para 22; similarly already case 13/73 Ets 

Angenieux v Hackenberg [1973] ECR 935; case 188/83 Witte v European Parliament 
[1984] ECR I- 3465; case C-372/02 Roberto Adanez-Vega v Bundesanstalt für Arbeit 
[2004] ECR I- 10761, para 37. 
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As far as the notion of habitual residence in child abduction cases 

is concerned, a recent overview of developments within European and 

International family law22 has shown that over the past 30 years, the 

concept of habitual residence of the child in some jurisdictions has 

evolved. The initial model was one that put weight on parental 

intention, but has now changed to a mixed model, which takes a more 

child-centric and fact-based approach. For example, by following the 

jurisprudence of the CJEU, the UK Supreme Court has made a 

genuine and conscious attempt to provide a uniform interpretation of 

the 1980 Abduction Convention.23 This will probably have the effect of 

creating a more uniform approach to the definition of habitual 

residence amongst all Contracting States to the Hague Abduction 

Convention. If enough weight is given to parental intention of the 

custodial parent(s) of newborns then physical presence is not required 

to establish habitual residence. It seems that a mixed question of fact 

and law is the best way to analyse the ‘habitual residence’ of a young 

child, and there is hardly any substantial difference with respect to 

adults.  

As far as the Brussels IIbis Regulation is concerned, the CJEU 

has stated in a judgment of 2 April 2009 that: 

‘[T]he case law of the court relating to the concept of habitual 

residence in other areas of European Union law … cannot be directly 

transposed in the context of the assessment of the habitual residence 

of children for the purposes of Article 8(1) of the Regulation’.24  

Hence, according to the Court, the habitual residence must be 

determined with regard to the context in which the provisions of the 

Regulation are set out. For a child, the habitual residence is 

                                                            
22 See Paul Beaumont and Jayne Holliday, Recent Developments on the 

Meaning of ‘Habitual Residence’ in Alleged Child Abduction Cases (Aberdeen 
Centre for Private International Law, Working Paper no 2015/3).  

23 Hague Convention of 25 October 1980 on the Civil Aspects of International 
Child Abduction. 

24 Case C-523/07 (n 15) para 36; Lagarde in Ulf Bergquist (n 1) no 9. 
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determined in context and ‘must be interpreted as meaning that it 

corresponds to the place which reflects some degree of integration by 

the child in a social and family environment’.25 Further statements in 

the judgment again refer to children but can be applied also to adults, 

such as the rule that, in addition to the physical presence of the person 

in a Member State, other factors must be chosen which are capable of 

showing that that presence is not in any way temporary or intermittent 

and that the residence of the person reflects some degree of 

integration in a social and family environment. In particular, the 

duration, regularity, conditions and reasons for the stay on the territory 

of a Member State, the person’s nationality, the place and conditions 

of attendance at school, linguistic knowledge, and the family and social 

relationships of the person in that State must be taken into 

consideration.26 

 

d) The habitual residence of the debtor in international 
insolvency cases  

In international insolvency law, the prevailing opinion in legal 

literature has located the centre of the main interests of a natural 

person within the meaning of Article 3 of the Regulation (EC) No 

1346/2000 – now Regulation (EU) No 2015/848 – at his habitual 

residence.27 

 

e) The relevant Recitals of the Succession Regulation 
The important conclusion one can draw from the diverging 

interpretations of the concept of habitual residence is that the factual 

circumstances to be considered in determining the habitual residence 

                                                            
25 Id. para 44: also case C-497/10 (n 15). 
26 Case C-523/07 (n 15) para 37f, 42; case C-497/10 (n 15) para 47.  
27 Peter Kindler, ‘Internationales Insolvenzrecht’ (n 12) nos 36-41; Fanny 

Cornette, ‘Le «centre des intérêts principaux» des personnes physiques dans le 
cadre de l'application du Règlement Insolvabilité dans les départements de la 
Moselle, du Bas-Rhin et du Haut-Rhin’ [2013] JDI 1115, 1123ff.  
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of a given person vary with each particular situation.28 In order to 

facilitate the application of the Regulation and in order to increase 

predictability as far as jurisdiction and applicable law in the field of 

succession are concerned, the Regulation has given some useful – 

even if necessarily generic – indications in its preamble (Recitals Nos 

23 and 24; emphasis added): 

‘Recital No 23  
…In order to determine the habitual residence, the authority 

dealing with the succession should make an overall assessment of the 

circumstances of life of the deceased during the years preceding his 

death and at the time of his death, taking account of all relevant factual 

elements, in particular the duration and regularity of the deceased’s 

presence in the State concerned and the conditions and reasons for 

that presence. The habitual residence thus determined should reveal 

a close and stable connection with the State concerned taking into 

account the specific aims of this Regulation. 

Recital No 24  
In certain cases, determining the deceased’s habitual residence 

may prove complex. Such a case may arise, in particular, where the 

deceased for professional or economic reasons had gone to live 

abroad to work there, sometimes for a long time, but had maintained 

a close and stable connection with his State of origin. In such a case, 

the deceased could, depending on the circumstances of the case, be 

considered still to have his habitual residence in his State of origin in 

which the centre of interests of his family and his social life was 

located. Other complex cases may arise where the deceased lived in 

several States alternately or travelled from one State to another 

without settling permanently in any of them. If the deceased was a 

                                                            
28 But see also the more optimistic assessment of Lagarde in Ulf Bergquist (n 

1) no 10 (‘These indications will enable the connection to be identified in almost all 
circumstances.’). 
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national of one of those States or had all his main assets in one of 

those States, his nationality or the location of those assets could be a 

special factor in the overall assessment of all the factual 

circumstances’. 

The key term in this guideline for establishing the deceased’s last 

habitual residence is the overall assessment of all the factual 

circumstances of the life of the deceased. These factual 

circumstances should reveal a close and stable connection with the 

State concerned. In other words, the test is if these circumstances are 

capable of showing that the presence of the deceased was not 

temporary or intermittent and that the residence of the person reflects 

some degree of integration in a social and family environment.29 

The most important of the specific circumstances authorities 

have to refer to is the duration of the deceased’s presence in the State 

concerned. In this context, it seems reasonable to presume the 

habitual residence of a person in a given state if his presence 

exceeded six months (183 days). This ‘rule of thumb’ is reflected in 

Article 3(1)(a) Regulation (EC) No 2201/2003 concerning jurisdiction 

and the recognition and enforcement of judgments in matrimonial 

matters and the matters of parental responsibility. Pursuant to this 

provision, in matters relating to divorce, legal separation, or marriage 

annulment, jurisdiction shall lie with the courts of the Member State in 

whose territory the applicant is habitually resident if they resided there 

for at least six months immediately before the application was made. 

The six-month-period is relevant also under German tax law.30  

                                                            
29 Case C-523/07 (n 15) para 37f, 42; case C-497/10 (n 15) para 47.  
30 See art 9 of the Fiscal code of Germany (English translation available at 

<www.gesetze-im-internet.de> accessed 24 February 2016): ‘Section 9. Habitual 
abode. Persons shall have their habitual abode at the place at which they are present 
under circumstances indicating that their stay at that place or in that area is not 
merely temporary. An unbroken stay of not less than six months’ duration shall be 
invariably and from the beginning of such stay regarded as an habitual abode in the 
territory of application of this Code; brief interruptions shall be excepted. The second 
sentence shall not apply where the stay is undertaken exclusively for visiting, 
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3. Examples 
 

These indications in the Recitals will allow the authorities dealing 

with the succession to identify the ‘close and stable connection’ in 

many circumstances.31 The following examples may help to determine 

the habitual residence under the Succession Regulation in future 

cases: 

Example 1 (border commuters):32 Mrs. Melitta Josefa 

Boedeker lives with her family in Mülheim, Germany. Every workday 

she crosses the border to the Netherlands where she works. The 

Netherlands are the country in which she pays taxes on the income 

from her activity and the country in which she is covered by a social 

security scheme and pension, sickness insurance, and invalidity 

schemes. In previous cases referring to social security, the Court of 

Justice had established the presumption that the habitual residence of 

a person is located at the place of work.33 Also in a tort case, the 

country in which the employee habitually carries out his work was 

considered as a factor in the habitual residence of a person.34 In the 

Boedeker case, however, the Court of Justice did not exclude a 

                                                            
recuperation, curative or similar private purposes and does not last more than one 
year.’ According to most academic writers, tax law standards cannot be transferred 
to private international law, see Marc-Philippe Weller, ‘Der “gewöhnliche Aufenthalt” 
– Plädoyer für einen willens-zentrierten Aufenthaltsbegriff’, in Stefan Leible and 
Hannes Unberath (eds), Brauchen wir eine Rom 0-Verordnung? Überlegungen zu 
einem Allgemeinen Teil des europäischen IPR (Jenaer Wissenschaftliche 
Verlagsgesellschaft 2013) 293, 306, referring to Case C-523/07 (n 15) para 36. 

31 See the examples dealt with by Lagarde in Ulf Bergquist (n 1) no 11ff; 
Weller, (n 30) 308 ff. 

32 See Daniel Lehmann, ‘Die EU-Erbrechtsverordnung zur Abwicklung 
grenzüberschreitender Nachlässe’ [2012] DStR 2085, 2086; case C‐64/12 Anton 
Schlecker v Melitta Josefa Boedeker [2013] ECR I-551 (law applicable to a contract 
of employment, law of the country in which the employee ‘habitually carries out his 
work’). 

33 Case C-102/91 Doris Knoch v Bundesanstalt für Arbeit [1992] ECR I-4341, 
para 25. 

34 Cases C-509/09 eDate Advertising GmbH v X and C-161/10 Olivier 
Martinez e Robert Martinez v MGN Limited [2011] ECR I- 10269. 
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national court from applying German law to the labour contract, based 

on an overall assessment of all the facts of the case, including the 

place where the employee lived with her family.35 This is in line with 

the prevailing opinion among legal writers that the habitual residence 

of a person, as far as his private, legal sphere is concerned, is the 

place ‘where he comes to rest, i.e. where he sleeps (wo er zur Ruhe 

kommt, wo er schläft)’.36 The lower relevance of work-related 

circumstances is also confirmed by Recital No 24 of the Succession 

Regulation, which states that a commuter normally still has his habitual 

residence in his State of origin in which the centre of interests of his 

family and his social life was located. 

Example 2 (medical treatment abroad): Monsieur Dubois, a 

French national, worked as a dentist in Abidjan, Ivory Coast for several 

decades. Having developed cancer, he moved to Paris to have the 

cancer treated there and he died in Paris three years later. He had 

kept his flat in Abidjan, paid his social contributions there, and stated 

himself to be resident in Abidjan in his wealth tax declaration. These 

facts show that the deceased had maintained his links and his centre 

of interest, and therefore his habitual residence in the sense of Article 

21 of the Regulation, in the Ivory Coast. 

Example 3 (sunset years abroad): Herr Müller, of German 

nationality, had lived his active life in Germany. At the age of 65, he 

settled in Mallorca, Spain with the intention of staying there until he 

died. The greater majority of his assets were situated in Germany. It 

appears reasonable to state that the deceased had transferred, finally 

                                                            
35 Case C‐64/12 (n 32). 
36 Gerhard Kegel, ‘Art. 5 EGBGB, para 44’ in Hans-Theodor Soergel, BGB, 

(10th edn, Kohlhammer 1996); Dietmar Baetge, Der gewöhnliche Aufenthalt im IPR 
(Mohr Siebeck 1994) 115; Hague Conference on Private International Law, 
‘Explanatory Report by Donovan W.M. Waters on the 1989 Hague Succession 
Convention’, in Actes et documents de la Seizième session (1988), tome II, 
Successions - loi applicable (SDU 1990-1991), 527, para 28; Andreas Spickhoff, 
‘Grenzpendler als Grenzfälle: Zum “gewöhnlichen Aufenthalt” im IPR’ [1995] IPRax 
185, 187. 
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and voluntarily (this being the difference compared with the previous 

example), the centre of his vital interests to Spain. 

Example 4 (working abroad): Signor Bianchi, an Italian 

national, is employed in Germany. He lives there as if permanently, 

but his wife has remained in Italy, where he owns a flat, to which he 

goes in order to be with her every other weekend. One might find it 

difficult to decide between German law and Italian law, but the factual 

elements, bearing in mind the indications given by Recital No 24, tend 

rather to favour the application of Italian law. 

Example 5 (commuting migrants): Señora Catherine Garcia, a 

woman of dual French and Spanish nationality, has arranged her life 

by spending six months of the year in Paris and the other six months 

in Madrid. She has assets in both countries and elsewhere. It is 

impossible on this limited factual basis to decide whether the habitual 

residence is in France or in Madrid. Pursuant to Recital No 24, if the 

deceased was a national of one of those States or had all their main 

assets in one of those States, their nationality or the location of those 

assets could be a special factor in the overall assessment of all the 

factual circumstances. This is not our case. Also, the Regulation, 

unlike the Brussels IIbis Regulation (Article 12),37 does not allow a 

subsidiary connection, such as, for example, the place of death. In 

such a case the solution can only be an enquiry, left to the discretion 

of the judge, to ascertain with which country the deceased had the 

closest links. 

 
III. The escape clause: under which circumstances was the 

deceased manifestly more closely connected with a State other 
than the State of his last habitual residence? – Article 21(2) 
Succession Regulation 

                                                            
37 See Case C-523/07 (n 15) para 43. 
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1. The rationale of the escape clause 

Pursuant to Article 21(2) of the Regulation, the last habitual 

residence of the deceased is ruled out in case of a manifestly closer 

connection with another state:  

‘Where, by way of exception, it is clear from all the circumstances 

of the case that, at the time of death, the deceased was manifestly 

more closely connected with a State other than the State whose law 

would be applicable under paragraph 1, the law applicable to the 

succession shall be the law of that other State’.  

This paragraph sets out an escape clause, in terms borrowed 

from other Regulations38 and from several Hague Conventions39. 

Although the Regulation aims at a parallelism of ius and forum 

(Recitals Nos 27 and 23), there is no similar escape clause in the 

general provision on jurisdiction (Article 4 of the Regulation).  

The rationale of this escape clause is unclear and its scope of 

application is limited.40 Since the determination of the habitual 

residence requires an overall assessment of the circumstances of life 

of the deceased (Recital No 23, second sentence), it is hard to 

                                                            
38 Rome I arts 4(3), 5(3) and 8(4); Rome II arts 4(3), 10(4), 11(4) and 12(2)(c). 
39 Art 5 of the Hague Protocol of 23 November 2007 on the Law Applicable to 

Maintenance Obligations; art 3 of the Hague Convention of 1 August 1989 on the 
Law Applicable to Succession to the Estates of Deceased Persons. 

40 See Paul Lagarde, ‘Les principes de base du nouveau règlement europeèn 
sur les successions (1)’ (2012) 101 RCDIP 691, 700ff; Karl August von Sachsen 
Gessaphe, ‘Die Verweisung auf einen Mehrrechtsstaat, vom autonomen deutschen 
IPR zur EuErbVO’ in Olaf Deinert (ed), Internationales Recht im Wandel; Symposium 
für Peter Winkler von Mohrenfels (Nomos 2013) 163, 181ff; Dennis Solomon, ‘Die 
allgemeine Kollisionsnorm (Art. 21, 22 EuErbVO)’ in Anatol Dutta and Sebastian 
Herrler (eds), Die Europäische Erbrechtsverordnung (CH Beck 2014) 19, 34; Pietro 
Franzina and Antonio Leandro, ‘Il nuovo diritto internazionale privato delle 
successioni per causa di morte in Europa’ (2013) NLCC 275, 315; Christian Kohler 
and Walter Pintens, ‘Entwicklungen im europäischen Personen- und Familienrecht 
2012–2013’ [2012] FamRZ 1425, 1427; Andrea Bonomi ‘Article 21’ in Patrick 
Wautelet and Andrea Bonomi (eds), Le droit européen des successions-
commentaire du Règlement n° 650/2012 du 4 juillet 2012 (Bruylant 2013) no 22; 
François Boulanger, ‘Révolution juridique ou compromis en trompe-l'œil? A propos 
du nouveau règlement européen sur les successions internationales’ (2012) 42 JCP 
1903, 1906 (‘dangereusement imprécise’); Reinhold Geimer, ‘Die europäische 
Erbrechtsverordnung im Überblick’ in Johannes Hager (ed), Die neue europäische 
Erbrechtsverordnung (CH Beck 2013) 9, 18; Anatol Dutta (n 2) no 6. 
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understand how even more justice could be done in the individual case 

by applying the escape clause. Furthermore, EU lawmakers remind 

the authorities dealing with the succession that the habitual residence 

should reveal a close and stable connection with the State concerned 

(Recital No 23, third sentence). Therefore, the concept of domicile 

already implies the legislator’s idea to do justice in the individual case. 

In other words, all the factual elements the authorities could evaluate 

under the escape clause are already covered by the open definition of 

habitual residence.  

Recital No 25 refers to exceptional cases where the deceased 

had moved to the State of his habitual residence fairly recently before 

his death, and all the circumstances of the case indicate that he was 

manifestly more closely connected with another State. But in these 

cases there would not even be a change of the habitual residence, if 

one takes into account all relevant facts of the case: the short period 

of time between the establishment of a new residence and the death 

of the person would speak in favour of such a solution.41  

One of several marginal situations for which legal writers discuss 

the application of the escape clause is the invalid choice of law by the 

testator.42 For example, when the testator chooses in favour of a 

previous lex domicilii (not recognised by Article 22 of the Regulation) 

or if there was no sufficient intention to make a choice of law (Fehlen 

eines hinreichenden Rechtswahlwillens). Some writers propose to 

apply the (apparently) chosen law, if the testator objectively had a 

close connection to the state concerned.43 I cannot share this view: 

the conditions set out by the Regulation for a valid choice of law should 

not be circumvented by some vague overall assessment of the facts 

                                                            
41 Anatol Dutta (n 2) no 6. 
42 Anatol Dutta (n 2) no 6. 
43 See also Michael Volmer, ‘Die EU-Erbrechtsverordnung – erste Fragen an 

Dogmatik und Forensik’ [2013] Rechtspfleger 421, 424, who sees room for a hidden 
choice of law.  
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of the case.  

Even more problematic is the idea to use the escape clause as a 

tool – or should we say as a pretext? – to avoid the application of the 

law of the last habitual residence on the grounds of unseizable equity 

judgments. For example, if the habitual residence of a person without 

legal capacity was transferred from one country to another without the 

consent of the person concerned and if that person had no 

connections with the state of his last habitual residence.44 Equity is the 

standard for a value judgment, whereas the escape clause laid down 

in Article 21(2) of the Regulation, for reasons of legal certainty, refers 

to objective circumstances that create a closer connection to a country 

than the habitual residence does.  

 

2. The definition of ‘manifestly closer links’  
As far as the definition of manifestly closer links is concerned, 

Recital No 25 gives the following indications (emphasis added): 

‘With regard to the determination of the law applicable to the 

succession the authority dealing with the succession may in 

exceptional cases – where, for instance, the deceased had moved to 

the State of his habitual residence fairly recently before his death and 

all the circumstances of the case indicate that he was manifestly more 

closely connected with another State – arrive at the conclusion that the 

law applicable to the succession should not be the law of the State of 

the habitual residence of the deceased but rather the law of the State 

with which the deceased was manifestly more closely connected. That 

manifestly closest connection should, however, not be resorted to as 

a subsidiary connecting factor whenever the determination of the 

habitual residence of the deceased at the time of death proves 

                                                            
44 Felix Odersky, ‘Die Europäische Erbrechtsverordnung in der 

Gestaltungspraxis’, [2013] notar 3, 5 (in case of an abusive transfer of habitual 
residence). 
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complex’. 

All in all, this clause should only be applied very infrequently, 

when, notwithstanding the final phrase of Recital No 25, the habitual 

residence is the place in which the deceased had made the centre of 

his vital interests, but a different place is more relevant in accordance 

with the closeness of the links with the deceased.45 

 
Example 6 (a posted worker’s closest links): Herr Müller, a 

German national, has been an official at the Council of Europe until his 

death. He lived in Strasbourg and he has just died there. His habitual 

residence has been determined as being in Strasbourg and it is 

therefore French law that the objective connection clearly indicates 

(Article 21(1) of the Regulation). However, it is possible that he had 

preserved his closest links with Germany. For example, he might have 

been appointed by the German government and his intention might 

have been to return to Germany to end his days there after retirement. 

According to some legal writers,46 the exception clause might in such 

a case, after examination of all the facts, lead to the application of 

German law. 

 

IV. The ‘single-scheme’ concept (Nachlasseinheit) 
The Regulation avoids the disadvantages of the so-called system 

of scission (Nachlassspaltung), in which succession of movable assets 

is subject to the law of residence of the deceased and succession of 

the estate is subject to the law of the State in which the property is 

located. The system creates several bodies of assets, each one 

subject to a different law that determines heirs and their respective 

shares differently. The division and liquidation of the succession may 

also differ. The single-scheme concept adopted by the Regulation 

                                                            
45 See Lagarde in Ulf Bergquist (n 1) no 14. 
46 See Lagarde in Ulf Bergquist (n 1) no 15. 
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allows the succession to be subjected to a single law, thereby avoiding 

these disadvantages.47 It also applies in the field of jurisdiction (Article 

4 Succession Regulation), which leads, in most of the cases, to a 

parallelism (Gleichlauf) between ius and forum (Recitals Nos 27 and 

23). The advantage of such parallelism is that the judge decides on 

the grounds of a substantive law with which he is well acquainted, thus 

saving the parties time and money. 

The single-scheme concept is in clear contrast to the previous 

conflict-of-law rules of France and Belgium, which used diverging 

connecting factors for movables and immovables, (for instance, the 

last domicile of the defunct and the location of properties (Article 3(2) 

French Code Civil; Article 78(2) of the Belgian Act on Private 

International Law of 16 July 2004).  

As far as Article 21 Succession Regulation is concerned, only 

subparagraph 1 seems to follow the single-scheme concept. In fact, 

unlike Article 21(1), which refers to the law applicable to the 

succession as a whole, Article 21(2) simply refers to the law applicable 

to the succession. It does not seem, however, that Article 21(2) follows 

the system of scission. The idea that single assets could be more 

closely connected with a State other than the State of the deceased’s 

last habitual residence and are therefore subject to a different law of 

succession is not acceptable. Firstly, Article 21(2) itself refers to the 

deceased’s closer connection to a different state and not the 

connection of single assets to a different state. Secondly, pursuant to 

Article 23(1), the law determined pursuant to Article 21 shall govern 

the succession as a whole. This clearly refers both to Article 21(1) and 

(2).  

                                                            
47 COM (2009)154 final - 2009/0157 (COD): Proposal for a Regulation of the 

European Parliament and of the Council on jurisdiction, applicable law, recognition 
and enforcement of decisions and authentic instruments in matters of succession 
and the creation of a European Certificate of Succession, p. 6; Andrea Bonomi, 
‘Introduction’ in Andrea Bonomi and Patrick Wautelet (n 40) paras 35 ff. 
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V. Concluding remarks 
Replacing nationality with habitual residence as a connecting 

factor for both jurisdiction and the applicable law in cross-border 

succession cases was the right thing to do. Such a connecting factor 

favours the integration of the testator into the social and legal reality of 

the state they chose to live in, and it leads to quicker and less 

expensive court decisions in that field. Furthermore, there is high 

probability that judges will find the correct solution to the cases they 

have to decide, because the uncertainties involved in the application 

of foreign law will be diminished significantly. There are two weak 

points in the new rules: the missing legal definition of the habitual 

residence as the key connecting factor in Article 21(1) of the 

Regulation and the unclear role of the escape clause in Article 21(2) 

of the Regulation. 
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I. The role of party autonomy in the Succession Regulation 
The Regulation (EU) No 650/2012 (hereinafter, the Succession 

Regulation)1 allows the choice of the law applicable to the succession. 

This choice is a very important innovation and a very useful tool for 

estate-planning purposes. It also represents a relevant change for a 

field which is traditionally regulated by provisions from which the 

parties cannot derogate.  

Some EU Member States permit already the choice of law,2 but 

                                                            
1 Regulation (EU) No 650/2012 of the European Parliament and of the Council of 4 

July 2012 on jurisdiction, applicable law, recognition and enforcement of decisions and 
acceptance and enforcement of authentic instruments in matters of succession and on the 
creation of a European Certificate of Succession. 

2 For an overview of the national legal systems allowing a choice of law, see Andrea 
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such a choice is often subject to serious limitations in light of the 

protection of forced heirship rights.3 

The idea of assigning parties a role in the definition of their own 

personal and family relations is progressively gaining relevance in the 

private international law of the European Union. The same approach 

is followed in the most recent EU Regulations and Proposals in family 

matters.  

Party autonomy as a connecting factor is recognized with regard 

to divorce and legal separation, according to Regulation No 1259/2010 

(hereinafter, Regulation Rome III), 4 and the maintenance obligations, 

by virtue of reference to the Hague Protocol of 23 November 2007 on 

the Law Applicable to Maintenance Obligations (hereinafter, the 

Hague Protocol) in Article 15 of Regulation No 4/2009.5 A certain role 

for party autonomy is also foreseen in matrimonial-property regimes 

and probably even in the economic consequences of registered 

partnerships, according to the proposals currently under discussion by 

the European institutions.6  

Moreover, some interesting perspectives are opening up with 

regard to the right to the choice of a name, as a result of the recognition 

of legal situations already established in one Member State and 

desired by the parties. For instance, the case law of the Court of 

                                                            
Bonomi, ‘Successions Internationales: Conflits de lois et de juridictions’, (2010) 350 RCADI 
198.  

3 For example, art 25(2) EGBGB only permitted the choice of German law for those 
immovables which were situated in Germany. In other countries it is accepted that a foreign 
law can be designated, but the choice cannot deprive forced heirs of the rights that are granted 
to them by the law of that would govern the succession in absence of choice. See art 46 of 
the Italian Private International Law Act of 31 May 1995 No 218; art 80 of the Belgian Private 
International Law Code of 2004 and art 68(1) of the Romanian Private International Law Act 
of 1992.  

4 Art 5 of Regulation (EU) No 1259/2010 of 20 December 2010 on the law applicable 
to divorce and legal separation, in OJ L343/10. 

5 Council Regulation (EC) No 4/2009 of 18 December 2008 on jurisdiction, applicable 
law, recognition and enforcement of decisions and cooperation in matters relating to 
maintenance obligations, OJ L7/1 (hereinafter: Maintenance Regulation). 

6 See n 17. 
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Justice of the European Union (CJEU) on the right to a name, while 

framing the question within the principle of non-discrimination and the 

right to free movement, has in fact established the right to the choice 

of the law that governs one’s name.7  

Article 21 of the Succession Regulation provides the new, 

general, unitary rule that the law applicable to the succession as a 

whole shall be the law of the State in which the de cuius had his 

habitual residence at the time of death. Article 22, however, enables 

testators to choose the law of nationality as the law to govern their 

succession as a whole. But party autonomy plays also a role in Articles 

24(2) and 25(3), which provide for a partial choice with regard to 

dispositions of property upon death (for example wills) and 

agreements as to succession. 

Moreover, the Succession Regulation gives a particular weight to 

party autonomy in determining the competent court, providing a 

mechanism which would come into play where the deceaseds had 

chosen the law governing their succession according to Article 22. In 

order to avoid the application of a foreign law, which is a concern of 

the Succession Regulation, the parties are allowed to conclude a 

choice-of-court agreement in favour of the courts of the Member State 

of the chosen law. The rules of the Succession Regulation, through 

the application of a single law to the whole of the succession and of 

                                                            
7 Case C-148/02 Garcia Avello v. Belgian State [2003] ECR I-11613; Case C-353/06 

Grunkin and Paul [2008] ECR I-7639. As a matter of fact, in both cases the CJEU has 
protected the parents’ will as regards the surname to be recognized for their children, allowing 
them indirectly to choose the applicable law. In the Garcia Avello case, Spanish law prevailed 
over Belgian law because it was the parents’ choice. In the Grunkin and Paul case the 
surname of the child that had already been registered in one Member State by the parents 
was recognized in spite of the connecting factor of nationality for the determination of a 
person’s surname. See also the draft for a European Regulation on the law applicable to 
names proposed by Anatol Dutta, Rainer Frank, Robert Freitag, Tobias Helms, Karl Krömer, 
Walter Pintens, ‘Ein Name in ganz Europa – Entwurf einer Europäischen Verordnung über 
das Internationale Namensrecht’(2014) 2 StAz 33, 40. According to art 5 of the draft, a person 
can choose the that their name is governed by the law of the nationality, with a special rule 
with regard to spouses and registered partners who have the possibility to submit their names 
to the law of habitual residence nationality of one of them. 
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the habitual residence as a connecting factor for both jurisdiction and 

the applicable law, are devised so as to ensure that the authority 

dealing with the succession will, in most situations, be applying its own 

law.8 The parallelism between ius and forum could be compromised 

by the use of party autonomy by the deceased, which leads to the 

application of his/her national law. To correct this, the Succession 

Regulation confers the authorities seized, pursuant to Article 4 or 

Article 10 of the Regulation (usually the courts of the habitual 

residence of the deceased) the power to refer the case to the 

authorities of the State of their nationality, if the parties to the 

proceedings have so agreed.9 Even in absence of a choice-of-court 

agreement and at the request of only one of the parties, the authorities 

seized may decline jurisdiction if they consider that the courts of the 

Member State of the chosen law are better placed to rule on the 

succession, on a case- by-case basis.10 However, when the deceased 

has chosen the law of a third State, the parties cannot conclude a 

choice-of-court agreement in favour of a court of that State. 

Consequently, the court will have to apply a foreign law. 

Finally, party autonomy is taken into account also in the 

transitional provisions, which confer validity, under certain conditions, 

even to a professio juris made before the entry into force of the 

Regulation.11 

 
II. The reasons that explain party autonomy being favoured 
A. Predictability, certainty, and stability of the applicable law 
Party autonomy provides a certain and predictable regulation of 

the succession, as stated in Recital No 38, which clarifies that the 

Succession Regulation should enable citizens to organise their 

                                                            
8 Recital No 27. 
9 Art 5. Recitals No 27, 28. See Ilaria Queirolo in this Study. 
10 Arts 6 and 7. 
11 Art 83. See para VII. 
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succession in advance by choosing the law applicable to their 

succession. The need to protect the predictability and stability interests 

of the deceased is even more justified when habitual residence is a 

main, objective connecting factor. The residence of a person, even if 

qualified as habitual, is by its very nature less stable than nationality, 

and in many cases it is fairly easy to change.  

On the contrary, when the applicable law has been chosen by 

the parties, the change of the connection, whatever that is, does not 

lead to a change in that law. In other words, the choice remains 

operative and effective as the connecting factor and remains the will 

of the deceased. 

Moreover, party autonomy may also be very useful for 

overcoming the difficulty in determining the habitual residence. 

Actually, habitual residence is a key concept in European law, in 

particular with regard to family matters. Indeed, many provisions on 

conflicts of laws (and jurisdictions) provided for by the European 

legislator make recourse to the habitual residence of one individual or 

the common habitual residence of the parties as the main relevant 

factor. Notwithstanding the large-scale use of habitual residence in 

these provisions, a definition of what is meant by habitual residence 

cannot be found in the regulations on family matters. Habitual 

residence should be regarded as an ‘autonomous’ notion. It must be 

determined in concreto by looking at all the factual circumstances 

denoting a certain degree of integration of the individual in a given 

country. However, no decisive progress is being made by the CJEU in 

achieving greater unity in European, family law.12 At least, the 

                                                            
12 The CJEU has developed a definition of habitual residence in other fields of law, 

bringing up two key elements: the person’s intention and the factual circumstances, clarifying 
that habitual residence must be determined in concreto. See Case C-452/93P Pedro 
Magdalena Fernández v Commission of the European Communities [1994] ECR I-4295; Case 
C-90/97 Robin Swaddling v Adjudication Officer [1999] ECR I-1075; Case C-372/02, Roberto 
Adanez-Vega v Bundesanstalt für Arbeit [2004] ECR I-10761, concerning EU officials and 
social security law; and also see Case C-66/08, Kozłowski [2008] ECR 2008 I-06041 in 
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Succession Regulation dedicates two Recitals to the issue of the 

definition of habitual residence. Recital No 23 states that determining 

the deceased’s habitual residence requires an overall assessment of 

the living conditions of the deceased, taking into account all factual 

elements of life during the years preceding their death and at the time 

of their death; Recital No 24 provides for some criteria for ‘complex’ 

cases. However, many problems may arise when the deceased’s 

habitual residence must be found in practice. It is understandable that 

an individual would wish to exercise choice in order to align their 

interests with a more permanent point than undefined habitual 

residence. 

Then, the would-be deceased is allowed to avoid, through the 

optio juris, the application of a law which might be contrary to its 

interest. The use of the last habitual residence as the objective 

connecting factor is based on the assumption that the deceased was 

most closely connected to their residence’s State. However, the 

application of a closely connected law could not match with the 

expectations of the deceased. This assumption may be overcome 

through the choice of law in favour of another law considered by the 

would-be deceased more suitable to their concrete interests. That is 

an obvious and legitimate aim of every choice-of-law rule, but in 

succession matters it raises some concerns with regard to the parallel 

need to preserve the protection of close family members, which is at 

the heart of many European national laws.13  

 

                                                            
regards to the European Arrest Warrant. Concerning family law, the CJEU dealt with the notion 
in connection with the jurisdictional rule on parental responsibility, established in art 8 of the 
Brussels IIa Regulation, in which the CJEU points out that its previous case law cannot be 
transposed into this family law context. Case C-523/07 A [2009] ECR I-2805 paras 37-41; 
Case C-497/10 PPU Barbara Mercredi v Richard Chaffe [2010] ECR I-14309 paras 47-52. 
The CJEU has recently recalled this interpretation in a judgment of 9 October 2014 (Case C-
376/14 PPU C [not yet published]). 

13 See para VIII. 
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B. Coordination with the property aspects of marriage and 
registered partnerships 

Another reason that explains party autonomy being favoured is 

the wish to select a single law for matrimonial property (or property 

consequences of registered partnerships) and succession. The strong 

interaction in every legal system between matrimonial property and 

succession laws justifies the need that the same law govern both of 

them.14 As already pointed out in the legal literature, characterization 

problems regarding borderline rules between matrimonial property and 

succession laws, as well as consistency and adaptation problems 

related in particular to the protection of the surviving spouse or partner 

can arise with the application of different laws.15 Moreover, the 

liquidation of the property regimes is very often a question preceding 

the liquidation of the estate of a deceased person. In this regard, recall 

that in almost all legal systems the extent of the participation of the 

surviving spouse to the succession is affected by the marriage-

property rules. In systems where the legal regime is the shared-

property regime this participation is generally less significant. By 

contrast, in those States where the properties of the spouses are 

separated such a participation tends to be wider. Put in other words, 

the matrimonial regime may considerably modify the outcome of the 

rights of the spouse to the estate. 

For the moment, the law governing matrimonial property regimes 

or economic consequences of registered partnerships - in the 

countries that recognize registered partnerships and grant inheritance 

rights to them - depends on the choice-of-law rules of the lex fori. 

                                                            
14 See Angelo Davì, ‘L’autonomie de la volonté en droit international privé des 

successions dans la perspective d’une future réglementation européenne’ [2004] RDIPP 473, 
484 f. 

15 Andrea Bonomi, ‘The Interaction among the Future EU Instruments on Matrimonial 
Property, Registered Partnerships and Successions’ (2011) 13 YPIL 217. 
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Therefore, a coordination may be difficult to achieve.16 The 

coordination between the law applicable to property aspects of 

marriage or a registered partnership by allowing the parties to submit 

all of these questions to a single law will be (at least, partially) possible 

when the forthcoming EU regulations on matrimonial property and on 

the property consequences of registered partnership will be in force. 

This is true at least for the Member States that will take part in the 

enhanced cooperation, which is the road taken by the European 

legislator in order to have the two regulations adopted.17 

Both of them allow an option between a limited number of laws, 

among which is the law of the parties’ nationality. According to Article 

16 of the MPR Proposal, the spouses or future spouses can opt for 

either the law of the country in which at least one of them is habitually 

resident or the law of the State in which at least one of them is a 

                                                            
16 A coordination depends on the choice-of-law rules regarding matrimonial property 

of the lex fori. A coordination may be possible if the spouses have the same nationality and 
the main connecting factor for property is the common nationality. In this case, the testator 
should choose their national law according to the Regulation, which combined with the law 
objectively applicable to property lead to a single law. The same result could be achieved in 
the other way, when the law applicable to property allows the choice of the habitual residence 
of either the spouses. The law of the habitual residence of the deceased, to be applied 
objectively according to the Regulation, will combine with the law chosen for matrimonial 
property. Cf Andrea Bonomi, ‘Art. 22’ in Andrea Bonomi and Patrick Wautelet (eds), Le droit 
européen des successions (Bruylant 2013), 314. 

17 On 2 March 2016, the European Commission adopted a proposal for a Council 
decision authorising enhanced cooperation in the area of jurisdiction, applicable law, and the 
recognition and enforcement of decisions on the property regimes of international couples, 
covering both matters of matrimonial property regimes and the property consequences of 
registered partnerships (COM(2016)108 final), as well as a proposal for a Council Regulation 
on jurisdiction, applicable law and the recognition and enforcement of decisions in matters of 
matrimonial property regimes COM(2016) 106 final), hereinafter ‘MPR Proposal’, and a 
proposal for a Council Regulation on jurisdiction, applicable law and the recognition and 
enforcement of decisions in matters of the property consequences of registered partnerships 
(COM(2016) 107 final), hereinafter, ‘RP Proposal’. Seventeen Member States addressed a 
request to the Commission indicating their wish to establish enhanced cooperation between 
themselves after the failure, in December 2015, to reach a political agreement among all 
Member States on the proposals relating to matrimonial property regimes and registered 
partnerships adopted on 16 March 2011 (COM(2011) 126 final and COM(2011) 127 final). On 
the two Proposals of 2011, see Ilaria Viarengo, ‘The EU Proposal on Matrimonial Property 
Regimes’(2011) 13 YPIL 93; Cristina Gonzáles Beilfuss, ‘The Proposal for a Council 
Regulation on the Property Consequences of Registered Partnerships’ ibid 183. 
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national at the time this choice is made. In the parallel proposal of 2011 

on the property consequences of registered partnerships, the choice 

of the applicable law was completely excluded. The most obvious 

difference between the two proposals concerned the designation of 

the applicable law. Whereas spouses might choose the applicable law 

to a certain extent, the assets of registered partners were, as a rule, 

subject to the law of the country where the partnership was registered. 

The report by the Committee on Legal Affairs of the European 

Parliament presented on 20 August 2013, expressed misgivings as to 

whether such a difference in treatment was reconcilable with the 

principle of equality before the principle of non-discrimination under 

Articles 20 and 21 of the Charter of Fundamental Rights of the Union.18 

It therefore seems that party autonomy will also be granted to 

registered partners. Article 22 of the current RP Proposal allows the 

parties to choose either the law of the State where at least one of them 

is habitually resident or is a national at the time the choice, or the law 

of the State under whose law the registered partnership was created. 

Therefore, through the choice of the law, it will be possible in 

many cases to combine the law applicable to the succession and the 

law applicable to property aspects of marriage or registered 

partnerships. However, a dissociation between the two laws cannot be 

avoided in case of spouses or partners of different nationalities. The 

choice of the law of which one of them is a national, the only possibility 

open to them according to the Regulation, leads inevitably to the 

application of two different laws for the other spouse or partner.19  

 

III. General features of the choice-of-law rule 
A. Application of a single law 
One of the main changes introduced by the Succession 

                                                            
18 A7-0254/2013. 
19 Cf Bonomi, ‘The Interaction among the Future EU Instruments’ (n 15) 230. 
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Regulation is the application of a single law to the whole of the 

succession, excluding the scission principle. It means that a single law 

will govern all of the property forming part of the estate, irrespective of 

the nature of the assets and regardless of whether the assets are 

located in another Member State or in a third State.20 

The monist approach adopted by the European legislator, 

avoiding the fragmentation of the succession, is primarily aimed at 

protecting the deceased’s interests. However, as argued by some 

scholars, the strict exclusion of a dualist choice of law does not allow 

the would-be deceased to have their estate regulated by different laws, 

even if they would have a clear interest in it.21  

According to Article 22, the only law which may be chosen by a 

person to govern their succession as a whole is the law of the State 

whose nationality they possessed at the time of making the choice or 

at the time of death. Dépeçage is outlawed, and a testator will not be 

able to use their freedom to subvert the Succession Regulation’s 

unitary rule. In order to avoid the scission of the estate and preserve 

its unity, the Regulation does not provide for the choice of the lex rei 

sitae. It seems to follow a growing trend in the national, legal systems. 

In fact, most European countries adhere to the monist approach and 

some of them after having abandoned the special regimes for 

immovables.22  

With reference to the use of party autonomy, some variations to 

the unity principle can actually occur pursuant Articles 24(3) and 25(3). 

These provisions will be discussed in other contributions of this book. 

Suffice here to notice that Articles 24(3) and 25(3). allow the choice of 

                                                            
20 Recital No 37. 
21 Anatol Dutta, ‘Succession and Wills in the Conflict of Laws on the Eve of 

Europeanisation’ [2009] RabelsZ 547, 578. 
22 Anatol Dutta ibid 556, who points out that the dualist approach could entail serious 

practical problems of coordinating the different applicable laws and different standard of 
protection of family members.  
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law with regards to dispositions of property upon death (for example 

wills) and agreements as successions, as regards their admissibility, 

substantive validity, and binding effects between the parties of the 

agreement. It is possible, even if rare in practice, that this law does not 

coincide with the law applicable to the whole of the succession.23 Let 

us take the example of an agreement as to succession between two 

parties with different nationalities. It is true that Article 25(2) refers to 

Article 22, but one of them, whose nationality have not been 

designated for the agreement, could choose later his/her national law 

to regulate his/her succession. 

 

B. Object of the choice 
The freedom of choice is limited to the law of a State of the 

nationality of a party. In order to promote the goal to empower the 

parties to organise their succession in advance,24 it would have been 

preferable to accord them a broader range of applicable laws. The 

reason that explains the narrow use of party autonomy in the 

Regulation is the concern, as explained below, that a law would be 

chosen with the intention of frustrating the legitimate expectations of 

persons entitled to a reserved share, based on the law objectively 

applicable. 

However, nationality refers either to the time of making the choice 

or at the time of death. It is self-evident that by choosing the law of the 

nationality at the moment of the choice, an individual may organise 

their succession in advance, granting a certain, predictable, and 

permanent regulation of the succession as indicated in Recital No 38. 

If the deceased has chosen the law of the State whose nationality they 

possess at the time of the choice, any subsequent change of 

                                                            
23 See Paul Lagarde, ‘Les principes de base du nouveau règlement européen sur les 

successions’ (2012) 101 RCDIP 722; Domenico Damascelli, Diritto internazionale privato 
delle successioni a causa di morte (Giuffré 2013) 97. 

24 Recital No 38. 
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nationality does not lead to a change in that law. In other words, the 

choice remains operative and effective as the connecting factor is and 

remains the will of the person and not the nationality. It means that if 

the would-be deceased loses nationality after the choice, the choice is 

still valid.  

Take the example of a Moroccan citizen, living in Italy. He wishes 

his succession to be governed by the Moroccan law. Let us suppose 

that he loses his Moroccan nationality by acquiring Italian nationality. 

The choice in favour of the Moroccan law is still valid, even if at the 

time of death he does not have Moroccan nationality and he has lived 

in Italy for a very long time. Actually, the choice is valid even if has 

never lived in Morocco, assuming that he was born in Italy. Moreover, 

it is worth noting that at the time of death, such a situation does not 

have any international aspect, because the Moroccan citizen lost the 

Moroccan nationality. Nevertheless, the Regulation will apply, even if 

the optio juris represents the only foreign connection of the 

deceased.25 

The substantive content of the applicable law may also change 

as a result of a change in the national legislation. Obviously, this does 

not affect the determination of the applicable law. However, the would-

be deceased may be subject to substantive provisions with a different 

content from what they expected. Accordingly they can modify (in case 

of double nationalities or change of nationality) or revoke their choice 

at any time. 

As the choice in favour of the nationality the de cuius possesses 

at time of the choice is still valid, even if they do not have that 

nationality at time of death, the choice of a nationality they do not 

possess at time of the choice could become valid if they have that 

                                                            
25 Unlike Rome III, the Succession Regulation in defining its scope of application does 

not refer expressly to situations involving a conflict of laws. However, Recital No 7 mentions 
the removal of the obstacles to the free movement of persons in the context of a succession 
having cross-border implications as a goal to be achieved in the Regulation. 



VIARENGO  CHOICE OF LAW 

JUST/2013/JCIV/AG/4666 230 JUST/2013/JCIV/AG/4666 

nationality at time of death. The choice of a future, potential nationality 

is likely to be rare in practice because of its uncertainty. A person can 

die before acquiring the new nationality. The lack of certainty is 

actually at odds with the meaning and function of party autonomy as 

mentioned at the beginning. However, it could be useful in practice in 

a case where a person is reasonably sure to acquire the nationality of 

the State where they reside. Actually, the law of the habitual residence 

would apply even in absence of a choice, pursuant Article 21, but a 

choice could be meaningful if the de cuius wants to be sure that a 

future change of residence will not affect the applicable law. In this 

case the choice in advance of the future nationality law could serve the 

purpose to ‘freeze’ the law of the habitual residence as applicable law. 

Moreover, it could also be useful when a person is planning to acquire 

a new nationality for reasons other than residence, for example 

marriage. In this case, the choice of law could be the only way to have 

that law applied to the succession. 

The effects of the choice of law could be limited in cases where 

a third State, or a Member State not subject to the Regulation, such 

as the UK, 26 is involved in the succession and it does not recognize 

the choice. Let us take the example of an Italian national who dies 

habitually resident in a Member State to which the Succession 

Regulation would apply, but has immovable property in the UK. 

Assuming that she has designated the Italian law to govern her 

succession, some problems might occur regarding conflicting 

competences of courts and authorities in the UK and abroad. While 

                                                            
26 The UK has decided not to opt in the Regulation. Therefore, it is disputable whether 

or not the United Kingdom is defined as a Member State for the purposes of the Regulation. 
For example, § 1(2) of the German ‘International Succession Law Procedure Act’ 
(Internationales Erbrechtsverfahrensgesetz – IntErbRVG vom 29. Juni 2015 ([2015] BGBl I 
1042), states clearly that UK, Denmark, and Ireland must be considered third States for the 
purposes of the Act: ‘Mitgliedstaaten im Sinne dieses Gesetzes sind die Mitgliedstaaten der 
Europäischen Union mit Ausnahme Dänemarks, Irlands und des Vereinigten Königreichs’ 
This Act intends to implement in Germany the Succession Regulation, providing for 
amendments in substantive and conflict-of-law rules. On it see Peter Kindler in this Study. 
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the courts in the Member State of habitual residence of the deceased 

would have to apply the Regulation and to follow its unitary approach 

for the succession as a whole, UK courts would, from their viewpoint, 

apply the lex situs to these immovables, without recognizing a choice 

of the lex successionis. Actually a choice of the applicable law to the 

succession is not permitted under English law. The only aspect where 

party autonomy in English, conflict-of-laws rules on succession is 

accepted concerns the interpretation of wills.27 Therefore, from the UK 

viewpoint, the choice of the law of her nationality would be void. 

 

C. Effective nationality and multiple nationalities 
Recital No 41 clarifies that the determination of the nationality or 

the multiple nationalities of a person should be resolved as a 

preliminary question. The issue of considering a person as a national 

of a State falls outside the scope of this Succession Regulation; the 

determination of nationality is subject to national law, in full 

observance of the general principles of the European Union.28 

However, no close connection with the national State is required in the 

Succession Regulation, thus no test of effectivity, to assess whether 

the law chosen is that of an effective nationality should be imposed by 

a court. The national law as an eligible law is not meant to express a 

genuine link with the deceased.29 The Succession Regulation does not 

leave any room for taking into account only the effective nationality. 

Accordingly, the escape clause, pursuant to Article 21(2), in favor of 

                                                            
27 Collins and others (eds), Dicey, Morris and Collins on the Conflict of Laws (Sweet & 

Maxwell 2006) Rule 147. 
28 This matter is addressed with similar wording in the Rome III Regulation, where it 

states that, ‘[w]here this Regulation refers to nationality as a connecting factor for the 
application of the law of a State, the question of how to deal with cases of multiple nationality 
should be left to national law, in full observance of the general principles of the European 
Union’ (Recital No 22). Therefore, national rules in contrast with general principles of EU law 
and the CJEU case-law should be disregarded for determining the preliminary question 
concerning the nationality. 

29 See para VIII. 
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the application of the law of the State with which the de cuius was 

manifestly more closely connected does not apply in case of a choice 

of law. As mentioned above, after the choice, the connection of 

nationality might change. These changes do not lead to an alteration 

in the applicable law. 

The solution adopted in the Succession Regulation is in line with 

the approach of the Court of Justice to effective nationality, even if in 

other fields of law. The general principles indicated by the Court seem 

to deny any relevance to the effectiveness of any nationality that the 

individual may possess. In the Hadadi case, the Court, with regard to 

Brussels IIa Regulation, suggested that where jurisdiction is based 

upon the common nationality of the parties involved, the plaintiffs may 

choose among the nationalities they possess, irrespective of any 

effective link with the Member State at stake. It confirms a trend that 

may be traced as far back as Micheletti case, where the Court had 

refused to allow Spain to scrutinize the effectiveness of the link 

between the individual and Italy in order to grant him the right to 

exercise free movement within the EU.30 

Also, in cases of multiple nationalities, it should not be assessed 

which one maintains the closest links with the deceased. The 

treatment of multiple nationalities could be an issue in EU, private 

international law rules, where nationality is used, like under national 

rules, as a connecting factor for determining the applicable law.31 

Article 23 of the Succession Regulation provides that individuals can 

choose their national law as the law governing their succession, 

without requiring any additional condition or link between the testator 

                                                            
30 Case C-369/90, Mario Vicente Micheletti and others v Delegación del Gobierno en 

Cantabria [1992] ECR I-4239, paras10-11; Case C-148/02 Carlos Garcia Avello v Belgian 
State [2003] ECR I-11613, para 28; Case C-168/08, Laszlo Hadadi (Hadady) v Csilla Marta 
Mesko, épouse Hadadi (Hadady) [2009] ECR I-06871, paras 51-56. 

31 See, among others, Stefania Bariatti, ‘Multiple Nationals and EU Private International 
Law – Many Questions and Some Tentative Answers’ (2011) 13 YPIL 1; Thalia Kruger and 
Jinske Verhellen, ‘Dual Nationality = Double Trouble?’, (2011) 7 JPIL 601. 
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and the country of nationality. Thus, where the individual has more 

than one nationality, they should be able to choose the law of any 

country of which they are a national; any other solution would be 

contrary to the liberal approach adopted in the Hadadi case and 

underlying the Succession Regulation. By providing for an express 

solution to cases of multiple nationalities, unlike other EU 

regulations,32 the Succession Regulation solves any doubts, leaving 

no room to domestic rules. 

The law chosen will apply, even if it is not the law of the effective 

nationality. This possibility is open also to third countries’ nationals. 

The Regulation’s rules apply erga omnes, in other words, when the 

law designated by them is the law of a non-Member State. Therefore, 

all nationalities of the deceased are placed on the same level. 

 

IV. Universal character and exclusion of the renvoi 
As for the other EU regulations, as well as the Hague Protocol 

and the acts currently under elaboration by the European Union laying 

down conflict-of-laws provisions, the Succession Regulation has a 

universal character. According to Article 20, the law designated 

pursuant to the Regulation, ‘shall apply whether or not it is the law of 

a Member State’. The adoption of the erga omnes approach allows 

participating Member States to convoy within one legal instrument the 

whole of the rules dealing with conflict-of-laws issues in the area of 

succession. Therefore, the Succession Regulation has replaced in toto 

the national, conflict-of-laws rules. 

Where the deceased had made a choice of law, the renvoi 

mechanism provided in Article 34 must be excluded. Article 34 allows 

the relevance of the conflict-of-law rules of the law governing the 

                                                            
32 However, the same solution should be followed where the parties to a relationship 

are empowered to choose the law of their common nationality or of the nationality of one of 
them, as it happens under art 8(c) of Rome III Regualtion. 
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succession when this is the law of a third State.33 If those rules provide 

for renvoi either to the law of a Member State, or to the law of a third 

State which would apply its own law to the succession, such renvoi 

should be accepted in order to ensure international consistency. Some 

exceptions to the application of renvoi are listed in Article 34(2), among 

them the case in which a choice has been made in favour of the law 

of a third State, in accordance with Article 22. It means that the 

succession is governed only by the substantive rules of the law 

chosen, even if this law designates through its own conflict-of-laws 

provisions the law of a different country and does not want to apply it 

in the circumstances. Therefore, the succession could be governed by 

different laws in the State of the forum and in the State of the chosen 

law.34 

 

V. The scope of the chosen law  
The scope of the chosen law is very wide, including the whole of 

the estate and all succession issues.35 According to Recital No 42, the 

applicable law should govern the succession from the opening of the 

succession to the transfer of ownership of the assets forming part of 

the estate to the beneficiaries as determined by that law. It should 

include questions relating to the administration of the estate and to 

liability for the debts under the succession. These factors must be born 

                                                            
33 On the renvoi in the Succession Regulation see Luigi Fumagalli, in this Study. See 

also Andrea Bonomi, ‘Article 34. Renvoi’ in Bonomi and Wautelet (eds) (n 17), 509; Angelo 
Davì and Alessandra Zanobetti, Il nuovo diritto internazionale privato delle successioni 
(Giappichelli 2014) 130; Michael Hellner, ‘Probleme des allgemeinen Teils des Internationalen 
Privatrechts’ in Anatol Dutta and Sebastian Herrler (eds), Die Europäische 
Erbrechtsverordnung (C.H.BecK 2014) 107; Lagarde, ‘Les principes de base’ (n 24), 693, 704; 
Paul Lagarde, ‘Art. 34’ in Ulf Bergquist and others (eds), Commentaire du Règlement 
européen sur les successions (Dalloz 2015) 150 ff; Dennis Solomon, ‘Die Renaissance des 
Renvoi im Europäischen Internationalen Privatrecht’ in Ralf Michaels and Dennis Solomon 
(eds), Liber amicorum Klaus Schurig zum 70. Geburtstag (Sellier 2012) 237; Anatol Dutta ‘Art. 
34 EuErbVO Rück- und Weiterverweisung’ in Jan v. Hein (ed) Münchener Kommentar zum 
Bürgerlichen Gesetzbuch (6th edn C.H. Beck 2015) vol 10, para 1-12.  

34 Cf Bonomi, ‘Art. 22’ (n 17) 305. 
35 Art 23. 
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in mind by a person wishing to plan their succession in advance by 

choosing the applicable law. Party autonomy is generally exercised by 

taking into consideration the substantive rules of the applicable law, 

and is based on the assessment, by the persons concerned, of the 

advantages and disadvantages of the substantive rules. As concerns 

succession, the choice of a certain law is usually based on the 

assessment of the rules regarding who inherits, what the portions and 

reserved shares are, and how wide the testamentary freedom is. The 

way an estate is to be administered may not be the first concern of the 

deceased in making their choice, but they must be aware of the 

consequence of their choice on the administration of the estate. 

With regard to the determination of the beneficiaries, the law 

applicable to the succession should determine who the beneficiaries 

are in any given succession, as clarified in Recital No 47.36 Such a 

determination may depend on the answer to a preliminary question. 

For example, the spouse or partner’s right to succession depends 

upon the validity of marriage or partnership. However, the Succession 

Regulation, in line with the EU legislation on family matters,37 exclude 

family status from its scope, and does not provide what conflict rule 

should be adopted to determine the law applicable to preliminary 

questions. Consequently, it leaves open the alternative between the 

                                                            
36 Art 23(2)(b). 
37 In this respect, the Maintenance Regulation provides that the recognition and 

enforcement of a decision on maintenance shall not in any way imply the recognition of the 
family relationship, parentage, marriage, or affinity underlying the maintenance obligation 
which gave rise to the decision. Along the same lines, the Regulation Brussels IIa expressly 
excludes from the scope of its rules ‘the establishment of parenthood’. Brussels IIa includes 
then, among the reasons for non-recognition of judgments, a double and generic 
incompatibility with other decisions matching the characteristics outlined in art 22(c) and (d). 
Finally, albeit with different wording and subject to different interpretations, art 1(2)(a) (b) (f) 
of the Regulation Rome III, art 1(3)(aa) and art 1(2)(b) of the two proposals on matrimonial 
property regimes, and on property consequences of registered partnerships, exclude family 
status from their scope. A different solution is provided by the Hague Protocol, according to 
which the lex causae ‘shall determine inter alia a) whether, to what extent and from whom the 
creditor may claim maintenance’. But decisions issued pursuant to the Hague Protocol shall 
not affect the existence of a family relationship, such as parentage, marriage, or affinity 
whereby that obligation is owed 
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lex fori and the lex causae approach (a independent-dependant 

solution). Following the first approach, the judge applies the national, 

conflict-of-laws rules to determine who is entitled to the succession; 

the second the judge will apply the conflict-of-laws rules of the law of 

the main question, in other words, the succession.38 

The solution to the preliminary question belongs to the so-called 

‘general part’ of European, private international law. In recent years, a 

growing number of contributions have devoted attention to how legal 

concepts traditionally categorized as ‘general’ are designed in the 

regulations thus far enacted by the European legislature. Or they have 

asked whether and how these concepts could be codified in a Rome 

0 Regulation or, more generally, in a Code of European Private 

International Law.39 Moreover, these provisions of the Succession 

Regulation are discussed in other contributions of this book.40 

Therefore, suffice it to note here that the issue of the solution to 

be given to the preliminary question with regard to the Succession 

Regulation seems to decrease in relevance essentially for two 

reasons. Firstly, in cases of choice of law, the parallelism between ius 

and forum pursued by the Succession Regulation through the 

                                                            
38 The issue have been treated in particular in the German legal doctrine of private 

international law. It is disputed between the independent solution (selbständige Anknüpfung), 
which furthers international harmony of decisions, and dependant solution (unselbständige 
Anknüpfung), which serves internal harmony of decisions. See Carmen Christina Bernitt, Die 
Anknüpfung von Vorfragen im europäischen Kollisionsrecht (Mohr Siebeck 2010); Dieter 
Henrich, ‘Vorfragen im Familien- und Erbrecht: eine unendliche Geschichte’, in Michaels and 
Solomon (eds) (n 34); Susanne L. Goessl, ‘Preliminary Questions in EU Private International 
Law’, in [2012] JPIL 63. As concerns the Succession Regulation see in particular Anatol Dutta, 
‘Die europäische Erbrechtsverordnung vor ihrem Anwendungsbeginn: Zehn ausgewählte 
Streitstandsminiaturen’[2015] IPRax 32. 

39 Cf Stefan Leible and Hannes Unberath (eds), Brauchen wir eine Rome-O 
Verordnung? (Sipplingen 2013), 202; Stefan Leible, ‘Auf dem Weg zu einer Rom 0-VO – 
Plädoyer für einen Allgemeinen Teil des europäischen IPR’ in Festschrift für D. Martiny (Mohr 
Siebeck 2014) 429; Rainer Haussmann, ‘Le questioni generali nel diritto internazionale privato 
europeo‘, in [2015] RDIPP.  

40 See Anna Reis, in this Study. In the literature the prevailing opinion seems to be in 
favour of the dependant solution (unselbständige Anknüpfung). See Anatol Dutta, 
‘Vorbemerkung zu Art. 20 EuErbVO’ in Jan v. Hein (ed), Münchener Kommentar zum 
Bürgerlichen Gesetzbuch (6th edn CH Beck 2015) vol 10, paras 27-30. 
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mechanism settled in Articles 5, 6, and 7 makes this issue completely 

irrelevant. Secondly, provided that the optio juris is limited to the 

national law of the deceased, and that nationality is still the primary 

connecting factor for personal status under national rules, the two 

approaches in most cases will lead to the same result.  

Let us take the example of a Spanish national, habitually resident 

in Italy, who has concluded a same-sex marriage in Spain, according 

to the Spanish law. He owns immovables in Italy and dies in Italy. In 

his will, he bequeaths all his estate to his spouse, choosing the 

Spanish law as the applicable law. The validity of the will is contested 

by a forced heir before the Italian judge. The Italian judge, either by 

applying the conflicts-of-law rules of the lex fori, or those of the lex 

causae, cannot consider the will invalid on the ground that in Italy 

same-sex marriages partnerships are not recognized.  

 
VI. Formal validity of the optio juris 
Concerning the formal validity, Article 22 provides that a choice 

of law should be made expressly in a declaration in the form of a 

disposition of property upon death or be demonstrated by the terms of 

such a disposition. Furthermore, any modification or revocation of the 

choice of law shall meet the requirements as to form for the 

modification or revocation of a disposition of property upon death. 

This provision does not specify formal requirements. Provided 

that a disposition of property upon death is necessary, the choice of 

law must comply with Article 27, which favours the formal validity of 

such disposition by referring alternatively to different laws.  

An optio juris included in a disposition of property upon death, for 

example, an agreement as to succession, is valid even if the 

disposition is prohibited in the State of the forum.41 Let us take the 

                                                            
41 Cf Bonomi, ‘Art. 22’ (n 17) 319.  
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example of a German national living in Italy, who enters into an 

agreement as to succession according to the German law. The Italian 

judge cannot consider the choice of law in favour of the German law, 

and consequently the agreement invalid because the Italian law 

prohibits the agreement as to successions. As mentioned before, the 

admissibility, substantive validity and binding effects between the 

parties of an agreement as to succession depend on the law chosen, 

pursuant Article 24(3).  

The Succession Regulation allows the tacit choice.42 Recital No 

38 suggests that a choice of law could be regarded as demonstrated 

by a disposition of property upon death where, for instance, the 

deceased had referred in their disposition to specific provisions of the 

law of the State of their nationality or where they had otherwise 

mentioned that law. Let us take for example the creation of a 

testamentary trust by a British national or the establishment of a joint 

will by German nationals living in Italy, where joint wills are not allowed. 

However, the choice may be demonstrated by the terms of the 

disposition of property upon death, but not by the circumstances of the 

case. A presumed intention (in other words, neither expressed, nor 

inferred, but choice imputed from an analysis of the circumstances) is 

not taken into consideration by the Succession Regulation. 

Accordingly it seems impossible to assume a tacit choice by the 

language of the disposition, unlike in the Regulation Rome I.43 

 

VII. Substantive validity of the optio juris 
The ascertainment of the substantial validity of the optio iuris is 

                                                            
42 The tacit choice represents a significant innovation, because it is not recognized in 

most EU Member States. In some of them, for example in Swiss and in Germany, it is deemed 
to be admissible by the case law by interpreting and applying the relevant conflict-of-laws 
rules, i.e. art 90 of the Swiss Federal Act on Private International Law and art 25(2) EGBGB. 

43 Neither the place where the disposition has been concluded could be considered an 
indicator of a tacit choice.  
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governed by the lex causae. As pointed out in Recital No 40, it should 

be for the chosen law to determine the substantive validity of the act 

of making the choice, that is to say, whether the persons making the 

choice may be considered to have understood and consented to what 

they were doing. The same should apply to the act of modifying or 

revoking a choice of law. On the contrary, the law chosen does not 

govern the admissibility of the choice, which is already founded on the 

Regulation. Accordingly, a optio juris should be valid even if the 

chosen law does not provide for a choice of law in matters of 
succession.  

In the scope of substantial validity governed by the law chosen, 

there is no doubt that consent issues, such as fraud, duress, mistake, 

and any other questions relating to the consent or intention of the 

person making the choice are included.44  

One may wonder whether the would-be deceased must be fully 

aware of the consequences of their choice. In other words, should the 

principle of the informed choice, defined as a basic principle in other 

regulations where the party autonomy is a key criterium, also play any 

role in the Succession Regulation? The answer seems to be in the 

negative. In the Rome III Regulation, the principle of informed choice 

is meant to avoid potential abuses by one of the spouses to the 

detriment of the other spouse. To this end Article 6(2) settles a 

corrective mechanism, empowering one of the spouses to claim that 

they have not validly expressed their consent, when the law 

designated brings prejudice to their interests.45  

Article 22(3) of the Succession Regulation does not mention 

                                                            
44 See Recital No 40. 
45 Art 6(2) of the Rome III Regulation specifies that in order to establish that they did 

not consent, a spouse may rely upon the law of the country in which they have their habitual 
residence at the time the court is seized, if it appears from the circumstances that it would not 
be reasonable to determine the effect of their conduct in accordance with the law designated 
by the agreement. See also Recital No 18. 



VIARENGO  CHOICE OF LAW 

JUST/2013/JCIV/AG/4666 240 JUST/2013/JCIV/AG/4666 

other elements pertaining to the scope. In this regard, it seems to be 

correct to refer to Article 26, regarding the substantive validity of 

dispositions of property upon death. Therefore, in the scope should be 

included the capacity of the person making the optio juris, the 

admissibility of representation for the purposes of the choice, and the 

interpretation.46 

Finally, it must be kept in mind that even a choice made before 

the entry into force of the Succession Regulation, on 17 August 2015, 

can be deemed valid. Article 83(2) establishes that such a choice is 

valid if it meets the conditions laid down in the Regulation, such as the 

choice of the national law, or if it is valid in application of the rules of 

private international law which were in force, at the time the choice 

was made, in the State in which the deceased had their habitual 

residence or in any of the States whose nationality they possessed. 

For example a optio juris made by an Italian national in favor of the 

German law, provided that he lives in Germany at the time of the 

choice, must be deemed valid because in application of Article 46 of 

Italian Private International Law Act of 31 May 1995 No 218. 

 

VIII. The protection of close family members 
The choice of law could be in contrast to the expectations of 

family members on the applicability of certain provisions on forced 

heirship and lead to a law that actually endanger their protection. The 

main effect of forced heirship rules, provided mostly in continental 

Europe and Scotland, is to restrict the ability of testators to decide how 

their assets should be distributed after their death. Giving the testator 

the power to choose the applicable law entails the potential risk of a 

choice concluded with the only purpose to avoid forced heirship 

provisions. These testators could take advantage of the party 

                                                            
46 Damascelli (n 24) 58. 
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autonomy as a connecting factor, by choosing a law granting them 

more freedom than the law objectively applicable. In some States, for 

example in several US States, the protection of close family members, 

even of the children, is totally absent. The concern, relevant to those 

states whose law of succession includes forced inheritance, is that 

testators could, if they wish, exploit the choice in order to avoid their 

property passing as prescribed by the forced inheritance rules. That is 

a major issue that has arisen in connection with the freedom of choice.  

In order to avoid a law being chosen with the intention of 

frustrating the legitimate expectations, of persons entitled to a 

reserved share, based on the law objectively applicable, the choice in 

the Regulation is limited to the law of a State of the testator’s 

nationality.47  

This is the reason why the Succession Regulation does not allow 

the choice of another law, for example the law of the habitual 

residence. Theoretically, either the law of the last, habitual residence 

or the law of the habitual residence at the moment of the choice could 

come to play. However, the former does not seem to be relevant as 

this law will be applicable already according to the objective choice-of-

law rule.48 On the contrary, the latter would have been to the 

advantage to let the testator fix the applicable law regardless of a 

future change of their habitual residence.49 However, the risk that 

testators could have chosen the law, of their habitual residence during 

                                                            
47 See Lagarde, ‘Les principes de base’ (n 24) 691. 
48 As already pointed out in the legal literature, such a possibility could have been of 

some interest in case of uncertain residence, in order to overcome the difficulty in determining 
the habitual residence. Cf Lagarde, ‘Les principes de base’ (n 24), 720. Moreover, the choice 
in favour of this law would exclude the functioning of the escape clause provided in art 21(2). 
Cf Bonomi, ‘Art. 22’ (n 17) 311. 

49 In favour of this solution, see Deutsches Notarinstitut (DNotI), Étude de droit 
comparé sur les règles de conflits de juridictions et de conflits de lois relatives aux testaments 
et successions dans les Etats membres de l’Union Européenne, 70. In the legal literature see 
also, among others, Dutta ‘Succession and Wills’ (n 22) 569; Peter Kindler, ‘La legge 
regolatrice delle successioni nella proposta di regolamento dell’Unione Europea: qualche 
riflessione in tema di carattere universale, rinvio e professio iuris’, [2011] RDI 429. 
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their lifetime, and is less protective for the interests of the family 

members, had justified the exclusion of such a choice. In other words, 

the choice limited to a law with a stable link with the deceased, such 

as nationality, has been deemed sufficient to avoid the risk of abuse. 

As a matter of fact, the definition of habitual residence opens room for 

manipulation, unlikely to be present with regard to nationality. 

It is self-evident that even the choice of the national law does not 

guarantee, per se, the protection of the family members. An effective 

protection of family members depends on the content of the 

substantive provisions of the applicable law. Take the example of an 

English national living in Italy. The choice of their national law would 

deprive the heirs of the reserved share provided for by the Italian law, 

applicable in absence of choice.  

Most legal systems protect close family members against the 

exercise of the testator’s freedom to testate. However the landscape 

of the reserved heirship rules in Europe is extremely diverse. Some 

countries protect both spouse and children. Other countries protect 

primarily the children of the deceased, alternatively the spouse. 

Opposite positions between civil law and common law jurisdictions 

concern mandatory heirship rights of close family members.50  

Many divergences may be found also with regard to the 

protection of family members on the choice-of-law level. Some States 

award special protection by establishing, for example, as for Italian 

law,51 that the choice of law of the deceased, Italian national, cannot 

                                                            
50 In England, forced heirship rules do not exist. Surviving husbands or spouses and 

children can make a claim under the Inheritance (Provision for Family and Dependants) Act 
1975, which may lead to a discretionary grant of maintenance. Therefore, English nationals, 
habitually resident in other EU States, who would prefer English laws to apply to succession 
on their death, should elect in their will for English law to apply. See Eva Lein, Legal 
consequences of the decision bythe UK not to take part in the adoption of an EU Regulation 
on succession (Brussels, European Parliament, 2010).  

51 Art 46(2) sentence 3 of the Italian Private International Law Act. Under Italian law 
which followed the nationality principle, the would-be deceased could choose the application 
of the law of their habitual residence. However, the choice of law becomes ineffective if the 
deceased after the choice changed their nationality or, respectively, their habitual residence 
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deprive, at some conditions, the heirs of the forced heirship rights 

granted to them by Italian law, as the objectively applicable law.  

In the Succession Regulation there are no special protective 

rules for family members. A provision like the Italian one would have 

weakened the choice of law, in contrast with the pursued purposes of 

predictability and certainty, by leading to a fragmentation of the 

applicable law. Furthermore, that kind of protective rules seem to be 

more justified in a system based on the nationality rather than on the 

habitual residence as the objective, connecting factor. It is open to 

dispute how worthy the protection of the expectation of an heir based 

on an uncertain law, such as that of the last habitual residence, may 

be. 

In the lack of protective measures one may wonder whether there 

are in the Regulation other possible mechanisms to avoid the risk of 

abuse of rights or fraud. But before that, one should wonder if the 

choice of the national law can be someway conceived as a kind of 

fraud.  

The fraude à la loi is actually considered in the Succession 

Regulation, in Recital No 26, which provides that nothing in this 

Regulation should prevent a court from applying mechanisms 

designed to tackle the evasion of the law, such as fraude à la loi in the 

context of private international law. It is possible to imagine, even if it 

is extremely rare in practice, the acquisition of a State’s nationality for 

the purpose of the choice. However, it is quite impossible to 

demonstrate in practice the fraudulent intent, because the Succession 

Regulation does not require an effective link to the chosen law. Not 

only is a genuine link not required, but the acquisition of a State’s 

nationality for the purpose of the choice is not even conceived as 

fraude à la loi. If correct, then such an acquisition may remain in the 

                                                            
referred to in their choice. 
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legitimate boundaries of the functioning of party autonomy. 

It is questionable whether, and to what extent, could the public-

policy clause play a role this regard.  

Article 35 of the Succession Regulation establishes, with the 

familiar formula, that the application of a provision of the law 

designated by virtue of the Regulation may only be refused if such 

application is manifestly incompatible with the public policy of the 

forum. The application must be restrictive according to the case law of 

the Court of Justice and also to Recital No 58. The Commission 

proposal specified in the second paragraph of the public-policy 

provision that, ‘Differences between the laws relating to the protection 

of the legitimate interests of the relatives of the deceased must not be 

used to justify its use’. The suppression of the second paragraph does 

not change anything. Actually, it was meant to avoid the application of 

public policy in order to disregard foreign law with different modalities 

of protection. Thus, from the wording of Article 35 it seems clear that 

public policy cannot be invoked for the foreign laws which do not 

provide for fixed shares of the estate for family members, but provide 

for mechanisms based on judicial discretion like in the case of the 

‘family provisions’ under English law.  

What about a foreign law which does not provide any protection? 

One may recall some judgments of the supreme courts within the civil 

law system, where the compulsory portion is firmly rooted in legal 

traditions, and which prove to be quite controversial regarding the 

recourse of public policy. For example, the Italian Corte di Cassazione 

in 2006 stated that the Canadian law, applicable in that case as the 

deceased was Canadian, was not contrary to the public policy, even if 

it does not provide for the forced heirship.52 In the same line of 

reasoning there are judgments of the Tribunal fédéral suisse,53, and of 

                                                            
52 C. Cassazione, 24 June 1996, No 5832, [2000] RDIPP 784. 
53 Hirsch c. Cohen, AtF 102 II 136 (1976). 
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the Tribunal supremo espagnol.54 On the contrary, the 

Bundesverfassungsgericht (German Constitutional Court) stated that 

the right of the children to be entitled to a reserve portion is guaranteed 

by the Constitution.55  

Actually, one may wonder how useful this case law could be 

considered, as these judgments have been pronounced with regard to 

the national, conflict-of-law rules. Once the Succession Regulation is 

in force, one must keep the objectives of the Regulation in mind, and 

particularly the objective of ensuring the application of a single law to 

all of the succession property and the favour for the freedom of 

individuals to dispose of their assets as they wish. 

Although the public-policy exception does not seem to be overly 

relevant with regard to the protection of family members, it could 

nonetheless be invoked when the law chosen to avoid that protection 

is in contrast with undisputable, fundamental values, such as the 

principle of non-discrimination. Take the example of a choice in favour 

of an Islamic law from a person living in an EU country. The application 

of their national law, in which the women receive half the share of 

inheritance available to men who have the same degree of relation to 

the decedent with the consequence that where the decedent has both 

male and female children, a son's share is double that of a daughter's, 

is in contrast with the principle of non-discrimination.  

In conclusion, a case-by-case approach is needed and it is 

difficult at present to foresee the attitude of continental European 

courts towards this exception, but it seems that public policy may play 

a role only in very extreme cases.  

                                                            
54 Tribunal supremo, 15 November 1996, Lowenthal. 
55 BVerfG 19 April 2005, [2005] FamRZ 872, note Mayer, 1441; [2005] NJW 1561. 
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1. The problem of renvoi 
Every time a foreign law is designated to govern a defined legal 

relationship, a question inevitably arises: is the foreign law to be 

applied only in its substantive part, or is the foreign system of private 

international law also relevant to identify the law governing that 

relationship? The answer given to that question is determined by the 

acceptance, or refusal, of the renvoi mechanism.1 Such a question 

arises also with respect to the conflict-of-law rules contained in the 

Succession Regulation. The response is in Article 34, which 

																																																								
1 The issue of renvoi, a classical problem of the conflict of laws, is examined 

in all textbooks of private international law, and has been made the subject of 
important doctrinal contributions. It is therefore not possible (and probably also 
improper) to summarize here the different theories which have been advanced, in 
more or less recent times, to explain the advantages and/or disadvantages of renvoi, 
or give the theoretical foundations for its admission or exclusion. Only for further 
references, see the recent important works of Gian Paolo Romano, Le dilemme du 
renvoi en droit international privé: La thèse, l'antithèse et la recherche d'une 
synthèse (Schultess 2015) 17; and of Angelo Davì, ‘Le renvoi en droit international 
privé contemporain’ (2012) 352 RCADI 9. 
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addresses the complex issue of renvoi by setting particular rules. 

It is well known that if the foreign law is to be applied only in its 

substantive part (as a result of a reference described, in the German 

terminology, as Sachnormverweisung, a scenario corresponding to 

the refusal of renvoi) no further issue arises. The court (of State A) 

hearing the case has to apply the substantive foreign law (of State B) 

to decide the dispute before it on its merits. In the second case, when 

renvoi is admitted as a result of a ‘global reference’ 

(Gesamtverweisung) to foreign law, including its private international 

law, the court (of State A) can be confronted with several different 

scenarios, arising when the foreign rules of private international law 

(of State B) do not confirm the application of the substantive law of the 

State to which they belong (State B). For instance, the rules of private 

international law (of State B) could designate the law of another State 

that, from the point of view of the State first referred to (State B), has 

to be applied to the disputed matter. This can be the law of a third 

State (State C); in this case, there is a ‘transmission’ 

(Weiterverweisung, renvoi au second degré, rinvio oltre) to the third 

State (State C) for the identification of the substantive rules to govern 

the matter. Or it can be the law of the forum State (State A); in this 

case, there is a ‘remission’ (Rückverweisung, renvoi au premier degré, 

rinvio indietro) to the lex fori, which will apply to the substance of the 

dispute. 

The answer to the question whether any room is to be left to the 

foreign conflict-of-laws rules, and therefore to renvoi is normative in 

nature. And the form in which, or subject to which conditions, if any, 

renvoi can be admitted, is also normative. In other words, it follows the 

choice of the forum legislator (or of the courts’ case law), as to the way 

domestic law is to be coordinated with (and leaves room for the 

application of) a foreign law – a choice which is based on justifications 

offered by legal doctrine. This is why the attitude towards renvoi varies 
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considerably from country to country, and, within the same country, 

from time to time.2 In addition, different forms of renvoi have been 

identified, in order to better satisfy the aims pursued in any given 

system. For instance, a ‘single’ or ‘partial’ renvoi is proposed in 

alternative to a ‘double’ or ‘total’ renvoi, or to renvoi as applied in the 

framework of the ‘foreign court theory’, depending on the possibility to 

follow the solutions proposed by the foreign private international rules 

to the exclusion of, or including, the foreign acceptance of renvoi.3 

In essence, and in extremely general terms, the admission of 

renvoi is said to promote the coordination among systems, to 

contribute to an increased uniformity of decisions in different countries, 

and (in its ‘remission’ form) to favour the application of the lex fori, 

irrespective in that case of any possible coordination. For instance, it 

is described to be absurd to apply a foreign law (of State B), on the 

basis of the forum (State A) private international law rules, in a 

																																																								
2 The point is underlined by Michael Bogdan, Private International Law as a 

Component of the Law of the Forum. General Course (Hague Academy of 
International Law 2012) 204. The evolution of the attitude of internal systems 
towards renvoi is well explained by the changes over the time in Italian private 
international law. While the original codification of 1865 (promoted by Pasquale 
Stanislao Mancini) did not contain any rule on the point (but the negative solution 
was asserted by authors on the basis of the general principles underlying the system, 
see Roberto Ago, Teoria del diritto internazionale privato (Cedam 1934) 239), art 30 
of the introductory provisions of the Civil Code of 1942 expressly excluded any 
possible relevance of the private international law rules set by the foreign governing 
law (Tito Ballarino, ‘Rinvio (diritto internazionale privato)’ (1989) 40 Enciclopedia del 
diritto 1005). Now, art 13 of Law No 218 of 31 May 1995 makes provisions allowing 
the application, in specific cases, of the foreign conflict of law rules: on art 13 of Law 
No 218 cf Francesco Munari, ‘Art. 13’ in Stefania Bariatti (ed), ‘Legge 31 maggio 
1995 n. 218. Riforma del sistema italiano di diritto internazionale privato. 
Commentario’ [1996] NLCC 1018; Paolo Picone, ‘Il rinvio nel diritto internazionale 
privato italiano’ in Paolo Picone, Studi di diritto internazionale privato (Jovene 2003) 
657. 

3 For this distinction see Davì (n 1) 170. The ‘foreign court theory’ is described 
by Cheshire, North and Fawcett, Private International Law (14th edn, OUP 2008) 61 
as follows: ‘the foreign court theory (…) demands that an English judge, who is 
referred by his own law to the legal system of a foreign country, must apply whatever 
law a court in that foreign country would apply if it were seised of the matter. (…) 
Whatever he would do determines the decision of the English judge’. On such theory 
and the English decisions which recognized it, cf Edoardo Vitta, Diritto internazionale 
privato. I Parte generale (UTET 1972) 338. 
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situation in which the judge of that foreign State (State B) would not 

apply its law to govern the same disputed matter. On the other hand, 

voices against renvoi explain that it is not suited to apply when 

methods of coordination with a foreign system other than the 

‘localization’ process are adopted. This underlines the practical 

problems connected with applying foreign conflict-of-law rules (the risk 

of reciprocal references, or of a sequence of never ending 

transmissions, the need to take into account foreign law to apply the 

foreign conflict-of-law provisions, relevance of the foreign ordre public, 

etc.), and demonstrates that coordination between systems can hardly 

be achieved, anyway.4  

 

2. The normative solution to the problem of renvoi in the 
European instruments of private international law 

The same problem faced by the domestic lawmakers was also 

before the European institutions, when the uniform instruments of 

private international law were adopted. In those situations, the choice 

made at the European level5 was to follow the solution identified by the 

																																																								
4 For instance, the case is made of the foreign conflict-of-law rules containing 

a provision accepting the ‘remission’ which is contemplated also in the forum. If the 
foreign system to which they belong is applicable and those rules initially point back 
to the forum State, the forum court would apply its domestic law, while the foreign 
court would apply the foreign law. In that situation, the renvoi au premier degré 
means that the forum State would apply its law notwithstanding the fact that its 
conflict-of-law rules initially designated a law which would be applied by the foreign 
judge; see the critical approach to renvoi of Franco Mosconi and Cristina Campiglio, 
Diritto internazionale privato e processuale. I Parte generale e obbligazioni (7th edn, 
UTET 2015) 245. This is why a different, global approach to renvoi is preferred: 
Angelo Davì, ‘Ancora sulle finalità (e sui due diversi modelli) del rinvio nel diritto 
internazionale privato contemporaneo’ [2014] RDI 1032, 1074. In the mentioned 
case, in fact, the application in the forum of the foreign conflict-of-laws system, 
including its provision on renvoi, would lead to the application of the foreign law, by 
reaching the purpose of uniformity of decisions, respecting the ‘logics’ of the system. 

5 In general terms on renvoi in the European private international law 
instruments cf Kurt Siehr, ‘Connecting Factors, Party Autonomy and Renvoi’ in 
Alberto Malatesta, Stefania Bariatti and Fausto Pocar (eds), The External Dimension 
of EC Private International Law in Family and Succession Matters (Cedam 2008) 
251, 262; Hans J. Sonnenberger, ‘Grenzen der Verweisung durch europäisches 
internationales Privatrecht’ [2011] IPRax 325. The advisability of the adoption of 
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Member States of the European Community, as it was called at that 

time, when they negotiated the Convention on the law applicable to 

contractual obligations, signed in Rome on 19 June 1980 (the ‘Rome 

Convention’). Article 15 of the Rome Convention contained an express 

‘exclusion of renvoi’ stating, ‘the application of the law of any country 

specified by this Convention means the application of the rules of law 

in force in that country other than its rules of private international law’.6 

Consequently, renvoi was excluded as a rule in Regulation (EC) No 

593/2008 of the European Parliament and the Council of 17 June 2008 

on the law applicable to contractual obligations (the Rome I 

Regulation) at Article 20;7 in Regulation (EC) No 864/2007 of the 

European Parliament and the Council of 11 July 2007 on the law 

applicable to non-contractual obligations (the Rome II Regulation) at 

Article 24;8 in Council Regulation (EU) No 1259/2010 of 20 December 

2010 implementing enhanced cooperation in the area of the law 

																																																								
specific techniques (such as renvoi) in the European instruments of private 
international law in order to overcome the difficulties in the coordination with the laws 
of third States was properly underlined by Paolo Picone, ‘Diritto internazionale 
privato comunitario e pluralità dei metodi di coordinamento tra ordinamenti’ in Paolo 
Picone (ed), Diritto internazionale privato e diritto comunitario (Cedam 2004) 485, 
516. The issue of renvoi is discussed also in the framework of the debate as to the 
possibility to identify a ‘general part’ of the European private international law: Reiner 
Hausmann, ‘Le questioni generali nel diritto internazionale privato europeo’ [2015] 
RDIPP 499, 516; Jan von Hein, ‘Der Renvoi im europäischen Kollisionsrecht’ in 
Stefan Leible and Hannes Unberath (eds), Brauchen wir eine Rom 0-Verordnung?: 
Überlegungen zu einem Allgemeinen Teil des europäischen IPR (Sellier 2013) 341; 
Giesela Rühl and Jan von Hein, ‘Towards a European Code on Private International 
Law?’ (2015) 79 RabelsZ 701. 

6 Ugo Villani, La Convenzione di Roma sulla legge applicabile ai contratti (2nd 
edn, Cacucci 2000) 225; Antoine Kassis, Le nouveau droit international privé des 
contrats internationaux (LGDJ 1993) 479. 

7 Pietro Franzina, ‘Art. 20 (Esclusione del rinvio)’, in Francesco Salerno and 
Pietro Franzina (eds), ‘Regolamento CE n. 593/2008 del Parlamento europeo e del 
Consiglio del 17 giugno 2008 sulla legge applicabile alle obbligazioni contrattuali (« 
Roma I »)’ [2009] NLCC 903. 

8 Fabrizio Marongiu Buonaiuti, Le obbligazioni non contrattuali nel diritto 
internazionale privato (Giuffrè 2013) 178; Andrew Dickinson, The Rome II 
Regulation: The Law Applicable to Non-Contractual Obligations (OUP 2008) 137; 
Pietro Franzina, ‘Il regolamento n. 864/2007/CE sulla legge applicabile alle 
obbligazioni extracontrattuali (« Roma II »)’ [2008] NLCC 977. 
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applicable to divorce and legal separation (the Rome III Regulation) at 

Article 11;9 and in Council Regulation (EC) No 4/2009 of 18 December 

2008 on jurisdiction, applicable law, recognition and enforcement of 

decisions and cooperation in matters relating to maintenance 

obligations, through reference, at Article 15, to the Hague Protocol of 

23 November 2007 on the law applicable to maintenance obligations, 

which, in Article 12, excludes renvoi.10 In other words, the choice to 

exclude renvoi was made to follow the solution adopted by the Member 

States when they entered into the international convention that formed 

the basis of the European harmonization of private international law. 

Such a choice, in addition, corresponded to the trend shown by 

international conventions regarding conflict of laws. These 

conventions tried, as far as possible, to localize the legal situation and 

to determine the country with which it is most closely connected. 

Therefore, it was perceived that the law specified by the conflict rules 

agreed to internationally should not be allowed to question this 

determination of place.11 

The Succession Regulation follows a different pattern: a 

provision has been inserted, when its text was finally adopted,12 

																																																								
9 Antonio Leandro, ‘Art. 11 (Esclusione del rinvio)’, in Pietro Franzina (ed), 

‘Regolamento UE n. 1259/2010 del Consiglio del 20 dicembre 2010 relativo 
all’attuazione di una cooperazione rafforzata nel settore della legge applicabile al 
divorzio e alla separazione personale’ [2011] NLCC 1509. 

10 Andrea Bonomi, ‘The Hague Protocol of 23 November 2007 on the Law 
Applicable to Maintenance Obligations’ [2008] YPIL 333. 

11 In this sense, Mario Giuliano and Paul Lagarde, ‘Report on the Convention 
on the law applicable to contractual obligations’ [1980] OJ C282/37. Cf also Eugen 
D. Graue, ‘Rück- und Weiterverweisung (renvoi) in den Haager Abkommen: 
Grandeur et déclin du renvoi dans les Conventions de La Haye’ [1993] RabelsZ 26; 
Alfred E. von Overbeck, ‘Les questions générales du droit international privé à la 
lumière des codifications et projets récents. Cours général de droit international 
privé’ (1982) 176 RCADI 9, 127. 

12 The ‘Proposal for a Regulation of the European Parliament and of the 
Council on jurisdiction, applicable law, recognition and enforcement of decisions and 
authentic instruments in matters of succession and the creation of a European 
Certificate of Succession’ COM (2009) 154 final, adopted by the Commission, in fact, 
contained an exclusion of renvoi at its art 26: cf Andrea Bonomi, ‘Prime 
considerazioni sulla proposta di regolamento sulle successioni’ [2010] RDIPP 875; 
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allowing the relevance, in specific cases and subject to some 

conditions, of the conflict-of-law rules of the law governing the 

succession. Even though it departs from the European traditional 

approach to renvoi, the solution retained by the Succession Regulation 

has a precedent in the Hague Convention on the law applicable to 

succession to the estates of deceased persons of 1 August 1989 

(Hague Succession Convention.13 Thus, the solution offered by the 

																																																								
Anatol Dutta, ‘Succession and Wills in the Conflict of Laws on the Eve of 
Europeanisation’ [2009] RabelsZ 547; Jonathan Harris, ‘The Proposed EU 
Regulation on Succession and Wills: Prospects and Challenges’ [2008] Trust LI 181; 
Georges Khairallah, ‘La loi applicable à la succession’ in Georges Khairallah and 
Mariel Revillard (eds), Perspectives du droit des successions européennes et 
internationals: étude de la proposition de règlement du 14 octobre 2010 (LGDJ 2010) 
70; Silvia Marino, ‘La proposta di regolamento sulla cooperazione giudiziaria in 
materia di successioni’ [2010] RDI 463; Max Planck Institute for Comparative and 
International Private Law, ‘Comments on the European Commission’s Proposal for 
a Regulation of the European Parliament and the Council on jurisdiction, applicable 
law, recognition and enforcement of decisions and authentic instruments in matters 
of succession and the creation of a European Certificate of Succession’ [2010] 
RabelZ 522, 656; Cyril Nourissat, ‘Le futur droit des successions internationales de 
l’Union européenne. A propos de la proposition de règlement du 14 octobre 2009’ 
[2010] Defrénois 394; Klaus Schurig, ‘Das internationale Erbrecht wird europäisch – 
Bemerkungen zur kommenden Europäischen Verordnung’ in Jörn Bernreuther and 
others (eds), Festschrift für Ulrich Spellenberg (Sellier 2010). Cf also the answers 
that a working group established by the Italian Consiglio Nazionale del Notariato 
(National Council of Notaries) gave to the questionnaire contained in the 
Commission’s Green Paper of 1 March 2005, COM(2005) 65 final: Reponses au 
questionnaire en matière de successions et testaments (Giuffrè 2006) 26, 
advocating the admission of renvoi in the upcoming European legislation. 

13 François Boulanger, ‘Codifications nationales et convention de La Haye du 
1er août 1989: l’improbable unification du droit international des successions’ in Le 
droit international privé: esprit et méthodes: Mélanges en l’honneur de Paul Lagarde 
(Dalloz 2005) 155; David Hayton, ‘The Significance of the Hague Conventions on 
Trusts and on Succession: A Common Law Perspective’ in Alegría Borrás and others 
(eds), E Pluribus Unum. Liber Amicorum Georges A.L. Droz (Nijhoff 1996) 121; 
Picone, ‘La legge applicabile alle successioni’, in Comitato notarile regionale della 
Campania (ed), La riforma del diritto internazionale privato e i suoi riflessi sull'attività 
notarile. Atti del convegno di studi in onore di Mario Marano (Giuffré 1991) 72; Jeffrey 
Schoenblum, ‘Choice of Law and Succession to Wealth: A Critical Analysis of the 
Ramifications of the Hague Convention on Succession to Decedents’ Estates’ (1991) 
32 Virginia JIL 83, 134; Eugene F. Scoles, ‘The Hague Convention on Succession’ 
[1994] AJCL 85; Alfred E. von Overbeck, ‘La Convention du 1er août 1989 sur la loi 
applicable aux successions pour cause de mort’ [1989] ASDI 138. Cf in addition 
Andrea Bonomi, ‘Conférence de La Haye et Union européenne – Synergies dans le 
domain du droit des successions’ in The Permanent Bureau of the Hague 
Conference on Private International Law (ed), A Commitment to Private International 
Law: Essays in honour of Han van Loon (Intersentia 2013) 69. 
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Succession Regulation largely translates into the European system a 

rule which was discussed and approved at the international level, even 

though in a different institutional context. In fact, under Article 4 of the 

Hague Succession Convention, ‘if the law applicable according to 

Article 3 is that of a non Contracting State, and if the choice of law 

rules of that State designate, with respect to the whole or part of the 

succession, the law of another non-Contracting State which would 

apply its own law, the law of the latter State applies’. This solution, 

limiting renvoi to the case of an ‘accepted transmission’ from one non-

Contracting State to another non-Contracting State, is now part of the 

Succession Regulation, with some adjustments: additionally, in fact, 

the Succession Regulation allows renvoi by the non-Member State to 

the law of a Member State, be that the forum State (‘remission’ stricto 

sensu) or to the law of another Member State (renvoi au second degré, 

corresponding to a sort of ‘remission’ sui generis).14 

 

3. The admission of renvoi in the Succession Regulation: its 
object and scope 

Article 34(1) of the Succession Regulation15 provides for two 

																																																								
14 Such solution, indeed, is also made possible by the fact that in succession 

matters renvoi is rather commonly applied in the domestic systems of the Member 
States: cf Andrea Bonomi, ‘Successions internationales: conflits de lois et de 
juridictions’ (2011) 350 RCADI 138. 

15 On such a provision, cf Andrea Bonomi and Patrick Wautelet, Le droit 
européen des successions. Commentaire du Règlement n. 650/2012 (Bruylant 
2013) 509; Andrea Bonomi, ‘Il regolamento europeo sulle successioni’ [2013] RDIPP 
293; Angelo Davì and Alessandra Zanobetti, Il nuovo diritto internazionale privato 
delle successioni (Giappichelli 2104) 130; Javier Carrascosa Gonzáles, El 
reglamento sucesorio europeo 650/2012 de 4 de julio 2012: anális crítico (Comares 
2014) 275; Domenico Damascelli, Diritto internazionale privato delle successioni a 
causa di morte (Giuffrè 2013) 74; Pietro Franzina and Antonio Leandro, ‘Il nuovo 
diritto internazionale privato delle successioni per causa di morte in Europa’ [2013] 
NLCC 275, 324; Georges Khairallah, ‘La determination de la loi applicable à la 
succession’ in Georges Khairallah and Marie Revillard (eds), Droit européen des 
successions internationals: le règlement du 4 juillet 2012 (LGDJ 2013) 59; Paul 
Lagarde, ‘Les principes de base du nouveau règlement européen sur les 
successions’ [2012] RCDIP 693, 704; Paul Lagarde, in Bergquist and others (eds.), 
Commentaire du règlement européen sur les successions (Dalloz 2015) 149; Rui M. 
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distinct situations in which the law of a third State, designated by the 

conflict-of-law rules set by the Regulation, means the law in force in 

that State, including its rules of private international law, and subjects 

them to some exceptions. 

The first situation is when those rules make renvoi in favour of 

the law of a Member State. The second is the situation in which the 

rules of private international law of the third State provide for renvoi in 

favour of the law of another third State, which would apply its own law. 

If those conditions are not satisfied, the law first designated by the 

Regulation applies only in its substantive part: the Gesamtverweisung 

produces in the circumstances the same effects as a 

Sachnormverweisung. 

Article 34(2), then, specifies some exceptions, which exclude 

that renvoi takes place, even if the conditions mentioned at paragraph 

(1) are met. This happens with respect to the laws referred to in 

multiple Articles: in Article 21(2) (allowing for the exceptional 

application of the law most closely connected to the deceased, in lieu 

of the law of the last habitual residence); in Article 22 (on the choice of 

law to govern the succession); in Article 27 (containing a provision on 

the law applicable to formal validity of dispositions of property upon 

death made in writing); in Article 28(b) (designating a law to govern the 

formal validity of declarations of acceptance or of waiver of the 

succession); and in Article 30 (giving relevance to special rules 

imposing restrictions concerning or affecting the succession in respect 

of certain assets). With respect to all these provisions, the law 

designated by them applies only in its substantive part, with no 

																																																								
Moura Ramos, ‘Le nouveau droit international privé des successions de l’Union 
européenne. Premières Réflexions’ in Bernardo Cortese (ed) Studi in onore di Laura 
Picchio Forlati (Giappichelli 2014) 205, 224; Dennis Solomon, ‘Die Renaissance des 
Renvoi im Europäischen Internationalen Privatrecht’ in Ralf Michaels and Dennis 
Solomon (eds), Liber amicorum Klaus Schurig zum 70. Geburtstag (Sellier 2012) 
237; Felix M. Wilke, ‘Das internationale Erbrecht nach der neuen EU-
Erbrechtsverordnung’ [2012] RIW 601. 
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relevance given to its conflict-of-law rules. 

The fact that an issue of renvoi is contemplated only when the 

law of a third State is designated by the conflict-of-law rules contained 

in the Succession Regulation is not, per se, a restriction. It follows the 

unification of private international law in succession matters achieved 

through the Regulation and the principle of their universal application. 

In fact, any law specified by the Regulation is applied whether or not it 

is the law of a Member State (Article 20). Therefore, the Regulation’s 

conflict-of-laws provisions can point to the law of a Member State or of 

a non-Member State without distinctions. However, when the law 

designated is that of a Member State, renvoi cannot take place 

because, in principle, that Member State applies the same conflict-of-

law rules (contained in the Regulation) applicable in the former State 

– and therefore its substantive law, as made applicable by the 

Regulation. A conflict of systems can occur only if the reference is to 

a State which does not share the same rules. As a result, those 

Member States of the European Union in which the Succession 

Regulation does not apply (the United Kingdom, Ireland, and 

Denmark) shall be treated, for the purposes of Article 34, as ‘third 

States’. For instance, Danish conflict-of-law rules would be applied to 

verify whether they refer to a Member State or to a third State 

accepting the renvoi. A ‘transmission’ by the private international law 

of a third State to English law leads to the application of English law in 

the forum, only if English law accepts the renvoi. 

A different and indirect limit, however, can be identified for the 

operation of the renvoi provision set in the Regulation, a limit which 

follows the peculiarities of the rules of private international law that it 

contains. Those rules are, in fact, combined with provisions on 

jurisdiction and are devised so as to ensure that the authority dealing 



FUMAGALLI  RENVOI 

JUST/2013/JCIV/AG/4666 256 JUST/2013/JCIV/AG/4666 

with the succession applies, in most situations, its own law.16 Under 

the Regulation, indeed, the deceased’s last habitual residence is at the 

same time the main ground of jurisdiction (Article 4) and the primary 

connecting factor for the identification of the law which applies to the 

succession (Article 21(1) of the Regulation). In other words, disputes 

regarding a succession are, in principle, to be decided by the court of 

the deceased’s last habitual residence, applying its own law. In such 

situations, obviously, no issue of renvoi arises, since that question can 

be posed only when a court in a Member State (identified by the 

Regulation) has to apply, if the rules of the Regulation so provide, a 

law other than that of the forum, and more specifically the law of a third 

State. 

This may happen, indeed, only in limited situations, and chiefly 

so when jurisdiction is not grounded on the habitual residence of the 

deceased at the time of the death (Article 4). Rather, jurisdiction may 

be grounded on the ‘subsidiary’ factor of the existence of assets in the 

forum, if the conditions mentioned at Article 10 are met, on the basis 

of the deceased’s nationality at the time of death, or of his previous 

habitual residence, provided that, in the latter case, at the time the 

court is seised a period of not more than five years has elapsed since 

that habitual residence changed: in such circumstances, the court of 

the nationality at the time of death or of the former habitual residence 

of the deceased may be called to apply the law of a third State in which 

the deceased had his last habitual residence, according to Article 21 

of the Regulation.17 In the same way, jurisdiction may be exercised on 

																																																								
16 The point will be further underlined below, at para 6. 
17 See also the rule set forth at art 10(2): where no court in a Member State 

has jurisdiction pursuant to the other provisions of art 10 (mentioned in the text), the 
courts of the Member State in which assets of the estate are located shall 
nevertheless have jurisdiction to rule on those assets. In such case, in other words, 
the presence of assets is a sufficient ground for jurisdiction, even though limited to 
those assets: consequently, there is a possibility of renvoi from the law of the habitual 
residence to another law, if the conditions set by art 34 are satisfied. 
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the basis of a ‘sufficient connection’ in the exceptional circumstances 

mentioned at Article 11 of the Regulation (forum necessitatis).18  

Conversely, the same can happen in those situations in which 

the court of the habitual residence (hearing a case under Article 4) is 

bound to apply a law other than its own. For instance, when the court 

must apply the law of a former, habitual residence, if it has to rule on 

the admissibility and substantive validity of dispositions of property 

upon death pursuant to Article 24(1) of the Succession Regulation, or 

if the court must decide the admissibility, substantive validity, and 

binding effects of agreements as to succession (Article 25(1) and (2) 

of the Regulation). In all those situations, the reference to the law of a 

third State may trigger, before the court of a Member State having 

jurisdiction under the Regulation, the application of the renvoi 

mechanism contemplated by Article 34. 

 

4. The forms of renvoi contemplated 
As mentioned, Article 34(1) provides for renvoi, in an initial group 

of cases, when the conflict-of-law provisions of the law designated by 

the Regulation point to the law of a Member State. 

This provision, indeed, covers two distinct situations. The first 

occurs when the law pointed to is the law of the forum. In this case, a 

proper renvoi au premier degré is contemplated. The second situation 

covers the reference to the law of another Member State. In this case, 

a renvoi au second degré is allowed, even though it can also be seen 

as a sui generis form of remission from the law of a third State (i.e., 

																																																								
18 Another opportunity is offered by art 13, conferring jurisdiction on the court 

of the Member State of habitual residence of the person who, under the law 
applicable to the succession, may make, before a court, a declaration concerning 
the acceptance or waiver of the succession, of a legacy, or of a reserved share, or a 
declaration designed to limit his liability in respect of the liabilities under the 
succession; such a court has jurisdiction to receive said declarations where, under 
the law of that Member State, they may be made before a court. In that case, 
however, those declarations would produce the effects they have under the (foreign) 
law governing the succession, identified, if the case, through the renvoi mechanism. 
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from a State in which the Regulation does not apply) to the law of a 

Member State (i.e., to a State in which the Regulation applies). 

The acceptance of renvoi back to the law of the forum State 

follows a traditional pattern, which dates back to the famous Forgo 

case.19 Indeed, in every jurisdiction making provisions in favour of 

renvoi, this is admitted, at least in its ‘remission’ form.20 Several 

justifications can be offered in support of this solution, both in general 

terms and with reference to the peculiarities of the Succession 

Regulation. The main point is that it allows the achievement of one of 

the main purposes of the Regulation, which is the unification of forum 

and ius. In fact, as a result of the renvoi au premier degree, the court 

of competent jurisdiction will decide on the merits of the dispute by 

applying its domestic law: for instance, the court exercising jurisdiction 

on the basis of nationality (under Article 10) may be put in the position 

to apply the national law of the deceased on the basis of a ‘remission’ 

from the law of the last habitual residence. This solution facilitates a 

smoother adjudication, as it broadens the possibility to decide on the 

basis of the law which is the easiest for the court to apply, and 

therefore adds a guaranty that the rule of law will be observed. In 

addition, it applies in a situation in which, at least initially (and without 

considering the relevance of a possible renvoi), the courts of the forum 

(State A) and the law of the third State first referred to (State B) did not 

want to apply their own law, since their private international law rules 

pointed to the law of the other. In this situation, it is submitted that, 

failing a possible coordination between the two States, there is no 

reason to ‘force’ the application of the law of the third State (State B) 

in a case in which the court does not want to apply it. In the choice 

between two courts declining the applicability of their own law, the 

																																																								
19 On this case cf the classical study of Hans Lewald, ‘La thèorie du renvoi’ 

(1929) 29 RCADI 537. 
20 Davì (n 1) 137. 
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proper solution is the application of the law of the forum (State A). At 

the same time, this solution appears to cover the situations in which 

the third State (State B) follows the ‘foreign court theory’, and directs 

its judges to apply the law of the State designated by its private 

international law rules (of State A) in the same way as the court of that 

State would do, including applying the conflict-of-laws rules there in 

force and the renvoi principle therein admitted. This means that the 

foreign court (of State B), pointing to State A and its reference to State 

B, but taking into account also the acceptance of remission (back to 

State A) included in the private international law of that State, would 

apply the law of State A. In the same way, the acceptance of remission 

suits the situation in which the private international law of the third 

State (State B) points back to the law of the forum State (State A) only 

in its substantive provisions, without allowing renvoi. In that situation, 

both the law of the forum (as a result of remission) and the foreign law 

(on the basis of the Sachnormverweisung therein contemplated) would 

lead to the application of the law of the forum. 

The acceptance of transmission to the law of another Member 

State (in which the Regulation applies) (State M) follows a different 

purpose. In fact, it is not based on a coordination reached between two 

foreign laws: the law of the Member State referred to (State M) does 

not need to ‘accept’ renvoi in order to be applicable. Therefore, it would 

be applied in the forum State (State A), even if a court of that State 

(State M) would not apply it in the same case. Under such point of 

view, therefore, no distinction can be drawn between a remission to 

the forum State and a transmission to another Member State. The fact 

that the two States apply the same conflict-of-laws provisions (those 

set by the Regulation) is sufficient to justify the application of the law 

of the Member State referred to by the private international law 

provisions of the third State. Such a rule is linked to the perception of 

the European Union as a single territory composed of Member States 
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in which the Regulation applies.21 The rule appears to pursue the aim 

of broadening the possibility for the laws of the Member States to apply 

and to follow a sort of principle of ‘equivalence’ between the laws of 

the Member States and their sharing of common values.22 

The second case in which renvoi is allowed by Article 34(1) of 

the Regulation is when the private international law rules of the third 

State point to the law of another third State which would apply its own 

law (renvoi au second degree, in its ‘accepted’ form). In this situation, 

the original designation of the governing law made by the Succession 

Regulation yields to the coordination reached by two, non-Member 

States when each State would apply the law of the second, non-

Member State. The international uniformity of decisions is therefore 

better served by the admission of renvoi. 

A question which is open for debate in that situation is whether a 

sequence of transmissions is to be allowed up to a point in which 

coordination is achieved between two non-Member States. In such a 

scenario, the Regulation (as applied in the forum) would designate a 

first, non-Member State, which would then refer to a second, non-

Member State, that would in turn point to a third, non-Member State, 

and so on until the moment when two, consecutive, non-Member 

States in the chain agree on the law that State applies. If a chain of 

transmissions is allowed, this final law would have to be applied in the 

forum.23  

																																																								
21 Cf Stefania Bariatti and Étienne Pataut, ‘Codification et théorie générale du 

droit international privé’ in Marc Fallon and others (eds), Quelle architecture pour un 
code européen de droit international privé? (Peter Lang 2011) 337, 359. 

22 In that regard, for instance, Bonomi and Wautelet (n 15) 516 underline that 
the application of a law of another Member State limits the possibility of being faced 
with the application of foreign laws inconsistent with public policy principles of the 
forum. 

23 The same would happen if, at a certain point, a transmission to the law of a 
Member State takes place. In that situation, the law of the Member State should be 
applied. The question is whether this transmission is to be accepted (and the law of 
that Member State applied in the forum), even if it is not a result of a reference by 
the private international law rules of the non-Member State referred to first in time. It 
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In my opinion, the wording of the rule is contrary to that solution.24 

If a chain of transmissions takes place, it is because the second, non-

Member State does not apply its own law, but points to a third, non-

Member State. In that situation, the condition stipulated at Article 

34(1)(b) would not be satisfied, resulting in the application of the law 

of the State designated by the Regulation, but would not include its 

private international law rules.25 In other words, the law first referred to 

by the Regulation should apply only in its substantive provisions.26 

 

5. The limits to renvoi 
The exceptions to the application of renvoi are listed at paragraph 

(2) of Article 34; when a condition therein mentioned is met, the 

reference by the Regulation to the foreign law does not include its 

private international law rules. 

The first of these exceptions concerns the case, contemplated by 

Article 21(2) of the Regulation, in which it is clear, from all the relevant 

circumstances, that, at the time of the death, the deceased was 

manifestly more closely connected with a State other than the State of 

his habitual residence. In that situation, the law applicable to the 

succession would be the law of that other State, and not the law of the 

deceased’s last habitual residence.27 

																																																								
is submitted that the solution should be the same as in the situation mentioned in the 
text. 

24 Advocated by important authors: cf Davì and Zanobetti (n 15) 167. 
25 Javier Carrascosa Gonzales (n 15) 278. 
26 Another complex situation is mentioned by Domenico Damascelli (n 15) 75. 

It may arise in the event the private international law of the State of last habitual 
residence subjects the succession to the law of the last nationality and the deceased 
had, at the time of death, more than one nationalities. It is my submission that in 
such a case the solutions offered by the private international law of the State of last 
habitual residence is to be followed to choose which national law is to be preferred 
(through provisions comparable to art 18 of Law No 218), and therefore verify on the 
basis of the national law so chosen whether the deceased had the nationality of a 
third State which accepts the transmission or of another Member State.  

27 Solomon (n 15) 256 criticizes, however, this exception to renvoi by 
indicating some unwarranted consequences it would produce in some specific 
cases. 



FUMAGALLI  RENVOI 

JUST/2013/JCIV/AG/4666 262 JUST/2013/JCIV/AG/4666 

This provision, in other words, contains a clause to the general 

rule creating an exception and is intended to apply the ‘principle of 

proximity’ to identify the law governing the succession. The general 

rule is based on a connecting factor (the deceased’s last habitual 

residence) which is fixed, even if its determination involves an overall 

assessment of the circumstances of the life of the deceased during the 

years preceding his death and at the time of the death; this 

determination should reveal a close and effective connection with the 

State concerned. That notwithstanding, Article 21(2) contains an 

exception that allows the court to apply a different law if this law proves 

to be manifestly more connected to the deceased in the specific case. 

This exception satisfies the need, underlying the Succession 

Regulation, to meet the requirements of a ‘private international law 

justice’,28 by applying the ‘better law’, determined on the basis of the 

most significant connecting factors in the specific case. 

In that case, the admission of renvoi is held to be inconsistent 

with the achievement of ‘private international law justice’, which is 

directly sought through the direct (and ‘better’) localization of the 

succession, operated by the court hearing the dispute, on a case by 

case basis. This approach does not tolerate derogations caused by 

the private international law rules in force in the State where the 

succession is ‘localized’, which might point to a different law on the 

basis of less significant connecting factors. Disregard of the foreign 

private international law rules serves, therefore, the purpose of 

‘protecting’ the effectivity of the solution identified by the court 

pursuant to Article 21(2) of the Regulation;29 ‘proximity’ prevails over 

																																																								
28 Gerhard Kegel and Klaus Schurig, Internationales Privatrecht (9th edn, CH 

Beck 2004) 131; Paul Lagarde ‘Le principe de proximité dans le droit international 
privé contemporain. Cours général de droit international privé’ (1986) 196 RCADI 
25. It is however to be remarked that in the Italian system, failing a specific exception, 
renvoi applies pursuant to art 13 of Law No 218, even with respect to those rules (for 
instance, art 29) which give relevance to the ‘closest connection’ principle. 

29 It is however submitted that, in the evaluation of the ‘force’ of the link 



FUMAGALLI  RENVOI 

JUST/2013/JCIV/AG/4666 263 JUST/2013/JCIV/AG/4666 

‘uniformity’. 

The Regulation, indeed, provides for other rules in which the 

existence of a ‘close connection’ is to be evaluated by the court in 

order to identify the law it must apply to specific aspects of the 

succession. This may happen, for instance, with respect to 

agreements as to the succession of several persons, under Article 

25(2).30 In fact, such agreements are admissible only if they are 

admissible under all the laws which, according to the Regulation, 

would have governed the succession of all persons involved, if they 

had died on the day on which the agreement was concluded. The 

same agreements, when admissible, are governed, as to their 

substantive validity and their binding effects between the parties, by 

the law, among those governing their admissibility, with which they 

have the closest connection. However, the express limitation, in Article 

34(2), to the case contemplated in Article 21(2) for the exclusion of 

renvoi does not allow the extension of the exception therein 

contemplated to the case of Article 25(2). Actually, there is no reason 

to exclude the application of the private international law rules of the 

law designated by Article 25(2) of the Regulation to govern the validity 

of the agreement concerning more than one person. A different 

solution in that respect would be inconsistent with the general 

approach allowing in principle, in the situations mentioned by Article 

																																																								
between the deceased and the law other than that of his last habitual residence, the 
court should also consider the conflict-of-law rules in force in that system in order to 
verify whether, from its point of view, such system sees itself as so closely connected 
to the deceased as to claim application. In that framework, the consideration of the 
foreign private international law rules serves a different purpose and does not lead 
to the application of a different law, but is intended only to confirm whether the 
exception contemplated in art 21(2) has to be applied. 

30 Another comparable situation is offered by art 36 with respect to States 
having more than one legal system, when no foreign, internal, conflict-of-law 
provisions exist to determine the relevant territorial unit whose rules of law have to 
be applied. Once this territorial unit is found, on the basis of the closest connection 
with the deceased, its private international law provisions have to be applied, if the 
conditions mentioned at art 34 are satisfied. 
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34(1) of the Regulation, the relevance of the conflict of law provisions 

of the law designated to govern the succession, and would be at odds 

with the solution offered in the parallel situation concerning the 

agreements relating to the succession of only one person, object of 

Article 25(1) of the Regulation, in which renvoi undoubtedly applies. 

The second exception to the admission of renvoi concerns the 

case in which a choice has been made by a person to govern his 

succession, in accordance with Article 22 of the Regulation, replacing 

the law of his last habitual residence with the law of the State whose 

nationality he possesses at the time of making the choice or at the time 

of death. In a such situation, corresponding to the exceptions to renvoi 

commonly contemplated by domestic legislation or international 

conventions,31 a fair (not rebuttable) presumption is made that the 

decedent intended to apply only the substantive rules of that law, and 

not the private international law provisions which may be in force in the 

foreign system.32 The succession, therefore, is governed in its entirety 

by the law chosen by the subject in question, and not by another law. 

Actually, the effect of renvoi, be that a transmission or a remission, 

leading to the application of a different law would contradict the choice 

of the subject in question, that, had he so wished, would have directly 

chosen the law of the third State, or of the forum. Indeed, the 

application of a foreign law on the basis of the choice of the party (or 

parties) does not correspond entirely to the traditional method of 

‘localization’ of a matter on the basis of ‘neutral’ connecting factors. 

Considerations of substantive law are part of the choice, which cannot 

																																																								
31 See, for instance, art 13(2)(a) of Italian law No 218. The same conclusion 

was indirectly affirmed in the Hague Succession Convention, which at art 4 allows 
renvoi only from the law applicable on the basis of ‘objective’ criteria (art 3) and not 
from the law chosen by the person in question (art 5). Cf Patrizia De Cesari, 
Autonomia della volontà e legge regolatrice delle successioni (Cedam 2001) 214. 

32 In any case, the express rule set by art 34(2) does not allow a choice in 
favour of the private international law rules of the State of nationality by the person 
in question. 
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therefore be considered only as ‘one’ of the possible connecting 

factors and given the same footing and the same meaning as the 

others. In addition, allowing the consideration of a foreign, private 

international law system would indirectly allow a choice of law beyond 

the limits indicated by Article 22. In other words, this consideration 

would lead to the indirect option in favour of a law other than that of 

the nationality of the decedent. 

As mentioned, renvoi is excluded when a choice has been made 

by a person to govern his succession pursuant to Article 22. The 

express reference in Article 34(2) to that provision raises the question 

whether renvoi is to be admitted in the other cases in which, under the 

Regulation, a choice of law is possible. More specifically, the issue 

regards Articles 25(2) and 25(3) and the possibility they give 

respectively to the party disposing of his property upon death, and to 

the parties entering into an agreement as to the succession, to choose 

the law that the person or the persons in question could have chosen 

‘in accordance with Article 22 on the conditions set out therein’ to 

govern admissibility and substantive validity of the disposition or of the 

agreement. The solution extending the exclusion of renvoi from the 

law chosen appears to be dictated by the express reference, included 

in Articles 25(2) and 25(3), to Article 22 and its conditions of 

application, which encompass the exclusion of renvoi.33 

The third exception to the application of the private international 

law rules of the third State regards the determination of the law 

applicable to the formal validity of dispositions of property upon death 

made in writing, as governed by Article 27 of the Regulation. Article 27 

is a provision which refers to a number of different laws34 to be 

																																																								
33 Anatol Dutta, ‘Das neue internationale Erbrecht der Europäischen Union – 

Eine erste Lektüre der Erbrechtsverordnung’ [2013] ZgF 12. 
34 More specifically, reference is made to the laws (i) of the State in which the 

disposition was made or another agreement as to succession concluded; (ii) of the 
State whose nationality the testator, or at least one of the persons whose succession 
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coordinated on the basis of the ‘favor validitatis’ principle; it is sufficient 

for the written disposition of property upon death to comply with the 

provisions as to the form of one of those laws in order to be valid. 

Indeed, the exclusion from the scope of application of renvoi of the 

rules on form is rather common.35 The non admission of renvoi is in 

that regard justified by the need to protect the wide range of laws, 

considered to be significantly connected to the succession, in light of 

which the formal validity of the disposition is to be assessed. Renvoi 

may lead to the reduction of the number of laws to be considered, or 

even to exclude any possible role for the mechanism contemplated by 

the rule on form, if in the end one single law (for instance the law of 

the forum) is pointed to by all the foreign private international law 

systems. At the same time, the non admission of renvoi excludes the 

relevance of any other law, in addition to those specifically mentioned. 

This additional law, considered to be less significantly connected to 

the case than those specifically mentioned, cannot apply, even if it 

leads to the validity of the disposition of property. The favor validitatis 

is not an absolute value, to be sought by applying any possible laws, 

even those lacking any plausible connection to the case, but applying 

only those within the range of the laws identified in Article 27 of the 

Regulation.  

																																																								
is concerned by an agreement as to succession, possessed, either at the time when 
the disposition was made or the agreement concluded, or at the time of death; (iii) 
of the State in which the testator, or at least one of the persons whose succession is 
concerned by an agreement as to succession, had his domicile, either at the time 
when the disposition was made or the agreement concluded, or at the time of death; 
(iv) of the State in which the testator, or at least one of the persons whose succession 
is concerned by an agreement as to succession, had his habitual residence, either 
at the time when the disposition was made or the agreement concluded, or at the 
time of death; (v) or, in so far as immovable property is concerned, of the State in 
which that property is located. Such a rule corresponds broadly to the provisions of 
the Hague Convention of 5 October 1961 on the Conflicts of Laws Relating to the 
Form of Testamentary Dispositions. At art 1, the Convention refers to the application 
of an ‘internal’ law, thus excluding in any given system the application of the foreign 
private international law provisions. 

35 See for instance art 13(2)(b) of Law No 218. 
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The fourth exception to the admission of renvoi regards Article 

28(b) of the Regulation. Under Article 28, a declaration concerning the 

acceptance or waiver of the succession, of a legacy or of a reserved 

share, or a declaration designated to limit the liability of the person 

making the declaration, is valid as to form where it meets some 

requirements. These requirements originate from 2 sources: (a) the 

law applicable to the succession pursuant to Article 21 or Article 22; or 

(b) the law of the State in which the person making the declaration has 

his habitual residence. In other words, Article 28 contains alternative 

connecting factors, to be applied with a view to a substantive result: 

the formal validity of a declaration covered by that provision. In such a 

framework, the exclusion of renvoi with respect to the law designated 

by the second connecting factor (habitual residence of the person 

making the declaration) only36 is intended to guarantee the possibility 

for the person making the declaration to rely on the substantive law of 

the place when he lives, to the advantage of legal certainty. In addition, 

it prevents (i) an excessive broadening of the range of laws possibly 

relevant for the evaluation to be conducted under Article 28, or (ii) its 

exclusion, which would be the consequence of the reference by the 

conflict of law rules of the State of the habitual residence of the person 

making the declaration to the law governing the succession, already 

relevant under Article 28(a) of the Regulation. 

The final exclusion of renvoi concerns the law identified by Article 

30 of the Regulation. Under that provision, where the law of the State 

in which certain immovable property, certain enterprises, or other 

special categories of assets are located contains special rules which, 

																																																								
36 With regard to the law applicable to the succession pursuant to art 21 or art 

22, made relevant under art 28(a), the question whether its conflict-of-laws 
provisions have to be taken into account also for evaluating the formal validity of the 
declarations mentioned in art 28 is to be answered keeping in mind the solution to 
be adopted regarding that law in general. Indeed, the purpose of the rule is to 
consider those declarations under the law governing the succession, whether 
identified through renvoi or not. 
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for economic, family, or social considerations, impose restrictions 

concerning or affecting the succession in respect to those assets, 

those special rules apply to the succession. These special rules apply 

so long are applicable under the law of that State, irrespective of the 

law applicable to the succession. As a result, their application 

excludes, by definition, renvoi to another law. In addition, this 

exception to the application of the law governing the succession as a 

whole requires a strict interpretation in order to remain compatible with 

the general objectives of the Regulation (including the unity between 

forum and ius). Therefore, the conflict-of-law rules of the State where 

those assets are located are not relevant. 

No further exception appears to be allowed, even if its admission 

would seem consistent with some features of the Regulation. This may 

happen as a result of the peculiarities of some connecting factors, 

which give relevance to a ‘temporal’ element. For instance, Article 

24(1) refers to the law of the habitual residence of the person making 

a disposition of property upon death at the time the disposition is 

made. In the same way Article 25(1) points to the law of the habitual 

residence of a person at the time he enters into an agreement 

regarding his succession. The conflict-of-law rules of the law so 

determined (as in force at the time the disposition was made or the 

agreement was entered into) may refer to the law of the habitual 

residence at the moment of the death. Such a law must be applied if 

the conditions indicated by Article 34 are met, even though they reduce 

to nothing the distinction inserted in the Regulation in order to avoid 

the adverse consequences on dispositions already made deriving from 

a transfer of the habitual residence. 

In the same way, renvoi should not be excluded even if, as a result 

of its operation, the succession, which under the Regulation would be 
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governed as a whole by one single law (Article 23),37 irrespective of the 

location of the assets comprised in it, would be governed by a plurality 

of applicable laws. A plurality of laws may be relevant, for different 

categories of assets, because of the law of the third State initially 

designated by the Regulation. Indeed, several States admit a principle 

of scission: the succession is governed by a given law (identified on the 

basis of a ‘personal’ connecting factor: nationality, domicile, residence) 

with respect to movables; and the succession is governed by one or 

more other laws (pointed to on the basis of an ‘objective’ principle: the 

situation of the assets) for immovables.38 With the result that, at the 

death, a plurality of successions are opened, with each succession 

governed by a different law.  

The result, even if it creates some complex issues for those 

States not used to applying the principle,39 does not lead to the 

exclusion of renvoi which produced it.40 Actually, the Regulation itself 

contemplates situations in which more than one law may apply to the 

same succession, with respect to different assets (Article 30). In 

addition, a person may make dispositions concerning a part of his 

property, which would lead to the application of a specific law to govern 

the validity of that disposition (under Article 24), with respect to the 

assets disposed of, which might be different from the law governing 

																																																								
37 The principle is confirmed by art 22(1), which allows the possibility to choose 

the law to govern the succession ‘as a whole’. 
38 On this possibility see Domenico Damascelli, ‘I criteri di collegamento 

impiegati dal regolamento n. 659/2012 per la designazione della legge regolatrice 
delle successioni per causa di morte’ in Pietro Franzina e Antonio Leandro (eds), Il 
diritto internazionale privato europeo delle successioni mortis causa (Giuffrè 2103) 
87, 96; Atle Grahl-Madsen, ‘Conflict between the principle of unitary succession and 
the system of scission’ (1979) 28 ICLQ 598. 

39 For an attempt to summarize them, see Luigi Fumagalli, ‘Rinvio e unità della 
successione nel nuovo diritto internazionale privato italiano’ [1997] RDIPP 829. Cf 
in addition Alegria Borras, ‘L’approche du renvoi dans un système d’unité de la 
succession’, in Mélanges en l’honneur de Mariel Revillard: Liber amicorum 
(Defrénois 2007) 23. 

40 On the point cf Andrea Bonomi and Patrick Wautelet (n 15) 523, underlining 
that the text of art 34 of the Regulation leaves little room for a different interpretation. 
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the entirety of the succession or other dispositions, made in a period 

subsequent to the transfer of the habitual residence.41 The concurrent 

application of several laws, because of the interplay between 

connecting factors or because of renvoi, is therefore not inconsistent 

with the Regulation. 

 

6. Concluding remarks 
The Regulation confirms that the solution to the problem of renvoi 

is ‘normative’ in nature, even though such a solution follows the 

methods for coordinating domestic law with foreign law. For instance, 

as proved by the exceptions contemplated by Article 34, renvoi in its 

traditional form is accepted with favour mainly when a purely localizing 

approach is adopted to determine the governing law. 

In that framework, the EU decision to allow renvoi in an 

instrument of private international law appears to be a coherent 

consequence of the approach taken with respect to international 

successions. Renvoi, in fact, cannot be read in isolation. Its effects 

cannot be viewed only in connection with the rules of the Regulation 

on the law applicable to a succession. It is not a purely technical 

instrument producing the substitution of a connecting factor with 

another, in search for better ‘private international law justice’ or for the 

sake of coordination between systems as a value in itself. The 

provisions allowing renvoi, in the form they do, must be read in 

conjunction with the rules on jurisdiction and the circulation of 

judgments (but only within the European Union) set by the Regulation. 

Indeed, it is not only by chance (or to fill a regulatory gap to cover a 

matter excluded from the scope of application of other instruments) 

that the EU adopted a comprehensive instrument, covering all 

																																																								
41 The same result (scission of the succession) is produced by the operation 

of some provisions on jurisdiction, under which the courts of a Member State have 
jurisdiction limited to the assets in the forum (art 10(2) of the Regulation) or can 
decide to limit its exercise, excluding assets located in a third State (art 12). 
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traditional aspects of private international law. On the contrary, the EU 

instrument offers a comprehensive approach to the regulation of a 

succession with an international dimension, in which all components 

(rules on jurisdiction, governing law, and recognition of judgments) 

play a coordinated role. 

The Regulation, in fact, puts an emphasis on the rules on 

jurisdiction (significantly set out before the provisions on the governing 

law are determined), and adopts the deceased’s last habitual 

residence as the main connecting factor for the purposes of 

determining both jurisdiction and the applicable law. As a result, and 

as a matter of principle, the scope of the exercise of domestic 

jurisdiction and of the application of internal law tends to coincide. The 

court of a Member State having jurisdiction will apply its domestic law 

to rule on a succession; on the other hand, if the court does not have 

jurisdiction (even on the basis of a generic ‘sufficient connection’) its 

internal law does not apply to that succession. Only in exceptional 

cases will the law of a Member State be made applicable by the 

Regulation before a court of a different Member State. Those 

situations in which a court has jurisdiction and is called to apply a 

different law (or even a law of a third country, if the relevant connecting 

factor so dictates) will be limited. 

The application of the law of another Member State, however, 

does not create any problem. As a result of the Regulation, the relations, 

in the integrated area, between the courts of the Member States, which 

apply the same conflict-of-law rules and render decisions eligible for 

nearly unrestricted circulation, appear to be shaped as relations 

between courts exercising the same jurisdictional function, allocated on 

the basis of uniform criteria. Therefore, coordination of jurisdictions 

implies coordination between governing laws, achieved through (when 

the unity between forum and ius is broken) renvoi.  

On the other hand, when there is a reference to the law of a third 
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State, the importance of the ‘foreign’ connection is to be underlined 

and renvoi comes into play to achieve indirectly the substantive 

coordination, with other Member States or with the third States that 

could not be otherwise obtained. ‘Remission’ to the law of a Member 

State restores either the unity of the forum (defined widely with 

reference to the entire system of courts of the Member States in which 

the Regulation applies) and ius (adding to the free movement of 

decisions within the European Union). ‘Accepted transmission’ to the 

law of another third State assures respect to the coordination reached 

by non-Members States and in that regard helps the recognition in 

third countries of the judgments rendered by the courts of the Member 

States.42 The traditional difficulties that renvoi implies43 are a price 

worth paying to achieve that result. 

																																																								
42 It is to be noted that art 12 of the Regulation offers an important instrument 

of indirect coordination with the jurisdiction of third States: if the matter is so foreign, 
a court of a Member State may decide not to exercise jurisdiction over one or more 
assets, if it may be expected that a decision in respect of those assets would not be 
recognized in the third State. In other words, and again, the coordination between 
different laws is reached at the jurisdictional level. 

43 The admission of renvoi, even though it produces benefits in terms of 
coordination between systems, involves difficulties in its operation, which are far 
from settled. Questions, in fact, are to be answered, when it comes to the application 
of foreign conflict-of-law rules: how is the foreign system to be interpreted and set in 
motion? If the general principle to be followed commands the application of the 
foreign, private international law rules in the same way as a court sitting in the foreign 
state would do, questions can be asked, for instance, about the role of foreign, public 
policy, or of the foreign, mandatory provisions having an international character, 
which may claim application (in the foreign State) in derogation of the conflict-of-law 
rules. These questions may however be easily answered by recognizing that in such 
case the foreign rules operate in a different State and therefore there is no reason 
to apply exceptions to the operation of the private international law rules that are 
justified only in a foreign context and to protect foreign policies (unless the 
Regulation provides otherwise: see art 30 with respect to foreign mandatory rules 
regarding specific categories of assets). A more difficult practical problem concerns 
the interpretation of the foreign categories, which are used to define the scope of 
application of the foreign conflict of law rules: on this issue see Sara Tonolo, Il rinvio 
di qualificazione nei conflitti di legge (Giuffré, 2003). If foreign concepts are to be 
used (as indeed they are), for instance, a question, that in the forum could pertain to 
succession, may regard family matters abroad, and therefore fall in the scope of 
application of a specific rule on family matters. A deeper examination of those issues, 
as pertaining to renvoi in general, goes beyond the limits of a commentary on the 
Succession Regulation. 
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1. General and common questions 
1.1. A large number of States have more than one legal system: 

they are the so-called non-unified legal systems or multi-unit States or 

States with more than one legal system. It has been said that almost 

50 per cent of States in the world are, to a greater or smaller extent, 

non-unified legal systems.1 The reasons why this reality arises are 

very different, but normally they have an historic origin. Nowadays, we 

have two kinds of non-unified legal system; one of which is a group of 

territorial nature (different rules are applied in different parts of the 

territory of the State) and the other is a group of a personal nature 

(different rules are applied to different groups of persons).2 Although 

                                                            
1 Istvan Szászy, Conflict of Laws in the Western, Socialist and Developing 

Countries (Sijthoff 1974) 293ff.  
2 On the reasons and problems related to non-unified legal systems, see 

Alegría Borrás, ‘Les ordres plurilégislatifs dans le Droit international privé actuel’ 
(1994) 249 RCADI, 145ff. 
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there are numerous matters which give rise to the coexistence of 

several legal systems inside one State, one of the matters where there 

are frequently different sets of rules is precisely on successions, with 

important differences in questions as significant as the shares for 

certain members of the family (légitimes) or the rights of the surviving 

spouse. 

 

1.2. The existence of different legal systems has consequences 

not only for the cases that could emerge inside this State, but it also 

has implications for international cases when the law of a non-unified 

legal system has to be applied. It is important to underline this fact, 

because there is an erroneous tendency to consider that this 

phenomenon is only of interest for these non-unified legal systems. In 

fact, it is a problem which concerns all of the States, with a unified legal 

system or non-unified legal systems, as at a certain point in time, they 

will have to apply the law of another State and that State has a non-

unified legal system. This last fact merits special attention in relation 

to Regulation 650/2012 on successions, as this Regulation includes 

some rules that are not directly related to non-unified legal systems, 

but which do need to be underlined at this moment3 to emphasize the 

frequency with which a succession open in a Member State of the 

European Union4 with a unitary legal system has to apply rules of a 

non-unified legal system, which could be a Member State, like Spain5 

                                                            
3 Although they are studied in other chapters of this book, see also, José Luis 

Iglesias and Guillermo Palao (eds), Sucesiones internacionales. Comentarios al 
Reglamento (UE) 650/2012 (Tirant lo Blanch 2015); Andrea Bonomi and Patrick 
Wautelet, Le droit européen des successions. Commentaire du Règlement nº 
650/2012 du 4 juillet 2012 (Bruylant 2013). 

4 It has to be emphasized that the United Kingdom, Ireland and Denmark do 
not apply the Regulation, as stated in Recitals 82 and 83. 

5 In Spain, there are rules on succession, besides the rules laid out in the Civil 
Code, in Catalonia, Navarre, Galicia, Baleares, Aragon, and the Basque Country. 
On this point, see Pilar Domínguez, ‘Internal Conflicts and “Interregional Law” in the 
Spanish Legal System’, (1997) V SYIL 43ff; Albert Font, ‘La sucesión hereditaria en 
Derecho interregional’, (2000) LIII ADC 23ff;and, of the same autor, ‘La remisión 
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or the United Kingdom,6 or a non-member State, like the United States, 

Australia, or Canada.7 The rules to take into account are the following: 

- The general rule for determining the applicable law is the law of 

habitual residence at the time of death (Article 21), although it is 

possible to choose the law of nationality as the law governing the 

succession (Article 22). Moreover, it is possible to apply the law of 

another State with which the deceased ‘was manifestly more closely 

connected’. 

- According to Article 20, ‘any law specified by the Regulation 

shall be applied whether or not it is the law of a Member State’, what 

means a universal or erga omnes application: the law specified by the 

rules of the Regulation could be the law of a Member State or the law 

of a third State, and there are many non-unified legal systems in the 

world. 

- Finally, Article 34 includes a complicated rule on renvoi. This is 

not the place to comment on this Article and compare it with the 

solution in Articles 4 and 17 of the 1989 Hague Convention on the Law 

Applicable to Succession to the Estates of Deceased Persons, which 

is much better. My only aim in mentioning this rule is to remind that if 

the law specified by the Regulation is the law of a third State, then 

renvoi will apply if the result is the application of the law of a Member 

State, like Spain, or of a third State which would apply its own law. The 

result is that there are cases in which a unitary Member State could be 

compelled to apply the law of a non-unified legal system. 

 

                                                            
intracomunitaria a sistemas plurilegislativos en el Reglamento 650/2012 en materia 
de sucesiones’ in Isidoro Antonio Calvo Vidal (ed), El nuevo marco de las sucesiones 
internacionales en la Unión Europea (Consejo General del Notariado 2014) 75ff. 

6 The law of the United Kingdom may be applicable as a result of the universal 
or erga omnes effect, although the United Kingdom does not apply the Regulation. 
It is important to remember that the United Kingdom has three territorial regimes: the 
law of England and Wales, the law of Scotland, and the law of Northern Ireland. 

7 Also, take into account that in those countries, for example, each unit will 
apply its own conflict-of-law rules. 
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1.3. The importance of non-unified legal systems for the 

problems of private international law and, consequently, for 

international Conventions, was introduced for the first time by the 

United Kingdom8 during the Ninth Session of the Hague Conference 

on Private International Law.9 The first Conventions that included a 

rule for non-unified legal systems are the Hague Conventions of 1961 

on the Form of Testamentary Dispositions and on the Protection of 

Infants. The rule was only for territorially non-unified legal systems, 

including what is called ‘solution classique’ or ‘continental model’ as it 

refers, in the first place, to the rules in force in the State with a non-

unified legal system. It means that it uses an indirect technique. 

From that moment onwards, non-unified legal systems have 

been gradually more present in the Hague Conventions and in other 

international instruments and, inevitably, in the instruments of the 

European Union also. However, together with the system which we 

have just mentioned, another system, the ‘common-law model’ 

appeared. It is a system that does not distinguish between 

international and interlocal conflicts of laws. Furthermore, the 

connecting factor ‘nationality’ is largely substituted by ‘habitual 

residence’.10 With regard to what affects the new drafting, it has as 
                                                            

8 On the famous case, In re O’Keefe (deceased): Poingdeste v. Sherman 
[1940] Ch. 124 Ch. Div., see Ronald Graveson, ‘Problems of Private International 
Law in Non-unified Legal Systems’, (1974) 141 RCADI 221. 

9 On this question, Hague Conference on Private International Law, Actes et 
documents de la neuvième session (1960), tome III, Forme des testaments (Impr. 
Nationale 1961) 20 and the report of Henri Batiffol, ibid 162. On the history of the 
rules, Rodolfo de Nova, ‘Le convenzioni dell’Aja e i sistemi giuridici non unificati’ in 
Antonio Mostaza and others (eds), Estudios de Derecho internacional. Homenaje al 
Profesor Miaja de la Muela, vol. II (Tecnos 1979) 1147ff. 

10 This has the added advantage of giving rise to unity between forum and ius 
with the use of habitual residence in competence and in applicable law, resulting in 
lex fori in foro proprio. On the question of competence in matters of successions, 
see María Alvarez, La autoridad competente en materia de sucesiones 
internacionales: el nuevo Reglamento de la Unión Europea (Marcial Pons 
2013);María Alvarez, ‘La regulación de la competencia judicial internacional en el 
Reglamento de la UE en materia sucesoria: un nuevo escenario frente al sistema 
español de Derecho internacional privado’ in Joaquim Forner Delaygua, Cristina 
González Beilfuss, Ramón Viñas Farré (eds), De Bruselas a La Haya. Estudios 
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consequence a reference to the law of the ‘place’ where the relevant 

element is located. In this case, a good example can be found in Article 

17 of the 1978 Hague Convention on the celebration and recognition 

of the validity of marriages. It is, in consequence, a technique of direct 

designation. 

 

1.4. As to the instruments of the European Union, the latter model 

was used by the 1980 Rome Convention on the Law Applicable to 

Contractual Obligations (Article 19) and the same model was followed 

by Rome I Regulation (Article 22)11 on the law applicable to contractual 

obligations, the Rome II Regulation on the law applicable to non-

contractual obligation (Article 25),12 and in the Rome III Regulation 

(Article 14)13 on the law applicable to divorce and legal separation, 

although in this case another solution had to be adopted where the 

connecting factor is nationality. It is a problem related to the fact that 

in family and succession law, nationality is still largely used as 

connecting factor. 

The original proposal of the Commission for successions had 

only one article, Article 28, devoted to non-unified legal systems and 

that followed in the steps of the former instruments of the European 

Union which have just been mentioned,14 On one hand, the proposal 

                                                            
sobre la unificación internacional y regional del Derecho internacional privado. Liber 
Amicorum Alegría Borrás (Marcial Pons 2013) 107ff. On the role of nationality, 
Jürgen Basedow, ‘Le rattachement à la nationalité et les conflits de nationalité en 
droit de l’Union Européenne’, [2010] RCDIP 427ff. 

11 Regulation (EC) No 593/2008 of the European Parliament and of the 
Council of 17 June 2008 on the law applicable to contractual obligations (Rome I) 
[2008] OJ L 177/6. 

12 Regulation (EC) No 864/2007 of the European Parliament and of the 
Council of 11 July 2007 on the law applicable to non-contractual obligations (Rome 
II) [2007] OJ L 199/40. 

13 Council Regulation (EU) No 1259/2010 of 20 December 2010 implementing 
enhanced cooperation in the area of the law applicable to divorce and legal 
separation [2010] OJ L 343/10.  

14 Commission, ‘Proposal for a Regulation of the European Parliament and of 
the Council on jurisdiction, applicable law, recognition and enforcement of decisions 
and authentic instruments in matters of succession and the creation of a European 
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included a direct reference to the law of the territorial unit 15 and, on 

the other hand, it established that for purely internal conflict of laws, 

the interlocal conflict-of-law rules would continue to be applied. In spite 

of the fact that, unlike the discussions in The Hague, secretism is the 

rule that accompanies discussions in Brussels, it is not difficult to 

imagine that Spain had a relevant rule relating to this change if we take 

into account what the Spanish Government had said in its answer to 

the Green Paper on successions.16 The objective was, without any 

doubt, to protect the internal allocation system within Spain for 

Spanish citizens; an objective that might be seen as controversial, 

given that the solution included in the Regulation is also controversial. 

The only explanation which could be found was in the draft of political 

orientations of 2011,17 where a modification of the structure of the 

original proposal was proposed, precisely because in this proposal the 

rules included in the internal legal system ‘were ignored’,18 

Undoubtedly, some other issues have to be added, such as the 

emotional burden surrounding non-unified legal systems, particularly 

in matters related to successions and matrimonial regimes, as we have 

                                                            
Certificate of Succession’ COM (2009) 154 final. 

15 ‘Each territorial unit shall be considered as a State’. 
16 On the Spanish answer to the Green Paper and its scope, see Santiago 

Álvarez, ‘Derecho internacional privado europeo, plurilegislación civil española y 
derecho internacional (o ¿Para quién legisla el legislador autonómico de derecho 
civil?)’ [2005] DRXUSC 263ff. 

17 Council of the European Union, Document 11067/11, JUSTCIV 152, 
CODEC 968. 

18 On this point, María Álvarez, ‘Compatibilidad de las normas españolas de 
Derecho internacional privado con el proyecto comunitario en material de 
sucesiones internacionales’ in Alegría Borrás and Georgina Garriga (eds), 
Adaptación de la legislación interna a la normativa de la Unión Europea en materia 
de cooperación civil. Homenaje al Prof. Dr. Ramón Viñas Farré (Marcial Pons 2012), 
especially 260; María Álvarez, ‘El tratamiento de los sistemas legislativos no 
unificados en los textos internacionales y de la UE: el caso del Reglamento en 
materia sucesoria’ in Carmen Parra (ed), Nuevos Reglamentos comunitarios y su 
impacto en el Derecho catalán (J. M. Bosch Editor 2012) 291ff; Santiago Álvarez (n 
16) 282ff; Luis Garau, ‘El Derecho interregional español ante un derecho 
internacional privado europeo común’ (2006) 6 AEDIPr 163ff. 
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repeatedly said.19 

This is not the place to discuss the different types of clauses 

related to non-unified legal systems or the different models to be 

followed in their solution.20 Instead, we will seek only to examine the 

rules which have been introduced in Regulation 605/2012 and the 

differences with the solution adopted until now in the aforementioned 

instruments of the European Union. Notwithstanding, it is no surprise 

that this fact has revived the debate on the convenience of a ‘Rome 0’ 

Regulation to govern the general questions of Private international law 

in a uniform way for all the subject matters.21 and, among them, the 

questions related with non-unified legal systems, where just the 

Regulation on successions has introduced a different approach than 

previous instruments, an approach which has been the object of 

different commentaries and critiques.22 A reference to them will be 

made in the following comments to the three articles included in the 

Regulation in force on successions devoted to the issue of non- unified 

legal systems, including rules for the reference to the systems with 

more than one legal system of territorial character (Article 36), to the 

systems with more than one legal system of personal character (Article 

37) and, finally, a rule for the non-application of the Regulation to 

purely internal conflicts of law (Article 38).23 

                                                            
19 Alegría Borrás, ‘El Derecho interregional: realidades y perspectivas’ in 

Carles E. Florensa i Tomàs (coord) and Josep M. Fontanellas Morell (dir), La 
codificación del Derecho civil de Cataluña. Estudios con ocasión del cincuentenario 
de la Compilación (Marcial Pons 2011) in particular 571ff.  

20 See, in particular, Alegría Borrás, ‘Les ordres’ (n 2) 296 ff. Also, Gregor 
Christandl, ‘Multi-unit States in European Union Private International Law’, (2013) 9 
JPIL 219ff. 

21 In the recent bibliography, Felix M. Wilke, ‘Brauchen wir eine Rom 0-
Verordnung? Eine Skizze anlässlich einer Bayreuther Tagung’ (2012) 9 GPR 334ff. 

22 The change from the proposal to the Regulation has even been qualified as 
a ‘dramatic change’, Albert Font, ‘The EU Regulation on succession matters and the 
territorial conflicts of laws within the European boundaries’ in Jean-Sylvestre Bergé, 
Stéphanie Francq and Miguel Gardeñes (eds), Boundaries of European Private 
international law (Bruylant 2015) 63. 

23 See also the comments by Pablo Quinzá in José Luis Iglesias and Guillermo 
Palao (eds), Sucesiones internacionales. Comentarios al Reglamento (UE) 
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2. Non-unified legal systems: territorial conflict of laws 
(Article 36) 

2.1. Structure of the rule 
2.1.1. The rule included in Article 36 seeks to give an answer to 

those cases where the applicable law is the law of a non-unified legal 

system on a territorial basis, which means that it is necessary to 

determine which of the systems in force in different parts of its territory 

has to be applied. With this objective in mind, Article 36 is divided into 

three paragraphs, including the first one the main solution, the second 

one which provides the subsidiary solutions and the third one which 

offers a specific solution on the formal validity of wills. In general, the 

evolution of these rules from the original proposal to the text of the 

Regulation has still been pointed out, along with the probable reasons 

behind the change. In substance, the current text comes, in its 

essence, from Article 19 of the 1989 Hague Convention on 

Successions,24 although this article is much more detailed than the 

rules established in Article 36 of the Regulation.25 One problem which 

we will come back to in the comment to Article 38, is the difficulty of 

distinguishing, in some cases, between what is international and what 

is interlocal, taking into account that the application of the Regulation 

                                                            
650/2012 (Tirant lo Blanch 2015) 291ff. 

24 In spite of its intrinsic value, the 1989 Hague Convention has only been 
ratified by the Netherlands. In this regard see Dorothée Van Iterson, ‘Pays Bas – 
Successions – Convention de La Haye du 1er août 1989 – Mise en application’ 
[1997] RCDI 136ff; Alegría Borrás, ‘La ratificación por Holanda del Convenio de La 
Haya de 1º de agosto de 1989 sobre ley aplicable a las sucesiones por causa de 
muerte’ [1996] REDI 363ff.  

25 It is worth pointing out that the Committee on Federal Clauses (this is the 
name given to the Committee which deals with non-unified legal systems in The 
Hague Conference) has tried repeatedly to simplify the rule relating to the referral to 
those systems with a territorial basis, but it was always considered by the States with 
non-unified legal systems themselves that it would be better to have the most specific 
rules possible so as to facilitate the job of the judge. We can see how this clause has 
become complicated, even after the Convention on successions.  
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requires that the succession have ‘cross border-implications’.26 

 

2.2. The main rule to determine the applicable law 
2.2.1. Paragraph (1) contains the main rule to determine the 

applicable law when the law determined by the conflict-of-law rule 

contained in the Regulation leads to the application of the law of a non-

unified legal system on a territorial basis. The rule in this case is that 

‘the internal conflict-of-laws rules of that State shall determine the 

relevant territorial unit whose rules of law are to apply’, a rule taken 

from Article 19(2) of the 1989 Hague Convention on Successions 27 

and which could be included, in consequence, in the group of 

instruments which include an indirect solution. As it has been 

mentioned before, this is a different solution than the one adopted by 

previous European Union Instruments and which, probably, does not 

add anything to the solution established in them. Once again, in 

general, in an important number of cases the non-unified legal 

systems on a territorial basis lack such rules and, as a consequence, 

paragraph (1) will be applicable in few cases. If we refer specifically to 

the case of Spain, and if it is true that this rule was included to answer 

the request of Spain, then really the rule is only useful if the deceased 

is Spanish and Spanish Law is applicable. For these cases, according 

to Article 16 of the Spanish Civil Code, the determination of the 

applicable law is made according to the same rules included in the 

Civil Code, but changing the connecting factor ‘nationality’ to the 

connecting factor ‘vecindad civil’, an expression which is difficult to 

translate (its literal translation, with small o non-existing meaning, is 

                                                            
26 Recitals 1, 7 and 67. 
27 On the rules of the Convention, Alegría Borrás, ‘La Convention de La Haye 

de 1989 sur la loi applicable aux successions à cause de mort et l’Espagne’ in 
Alegría Borrás and others (eds), E Pluribus Unum. Liber Amicorum Georges A.L. 
Droz (Nijhoff 1996) 2ff ;Arthur E. Von Overbeck, ‘La Convention du premier août 
1989 sur la loi applicable aux successions pour cause de mort’ [1989] ASDI 138ff. 
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‘civil neighbourhood’). Its sense is difficult to define, even to support 

the fact of continuing its use when nationality as a connecting factor is 

being substituted in a great measure by habitual residence.28 The 

concept is rigid and formalistic, as all Spanish people have ‘vecindad 

civil’, but only Spanish citizens may hold it. The consequence of this, 

then, is that Article 36(1) can only have consequences for a deceased 

person that held Spanish nationality, whereas in other cases, there are 

no rules for internal conflict of laws. According to Article 9(8) of the 

Spanish Civil Code, the applicable law on successions is determined 

by the nationality of the deceased person at the time of death, a rule 

that is not applicable to international succession as a consequence of 

the universal or erga omnes effect of the Regulation (Article 20). If 

Article 9(8) is applicable for the internal conflict of laws,29 it would only 

be in the case of the succession of a Spanish person, if the connecting 

factor is nationality (or the closest connection) and, consequently, if 

this person held a certain ‘vecindad civil’. As a result, a certain 

distortion can be found in the result: on the one hand, it means the 

distortion of the same Regulation, which uses habitual residence as its 

main connecting factor and, on the other hand, it introduces 

discrimination among Spanish and other deceased persons to whom 

the Regulation is applicable.30 Several examples are of significance to 

understand the complexity of the situation. It is possible to imagine the 

possibility of the succession of a Spanish person with his habitual 

residence in Germany, but with plenty of properties in Spain. So, it has 

to be decided whether or not he was ‘manifestly more closely 

                                                            
28 Alegría Borrás, ‘Quin hauria de ser el paper del veïnatge civil en el Dret 

interregional del futur?’ (2010) 4 RJC 995ff; Mª Esperanza Ginebra, ‘El veïnatge civil: 
regulació, reforma i alternatives com a punt de connexió’ in Albert Font (ed), La 
aplicación del Derecho civil catalán en el marco plurilegislativo español y europeo 
(Atelier 2011) 31ff. 

29 Notwithstanding of what will be mentioned later on the Spanish ‘Derecho 
interregional’ and the sense of the rule of art 16 of the Spanish Civil Code. Also, 
Alegría Borrás, ‘Les ordres’ (n 2) 302ff. 

30 Albert Font, ‘The EU Regulation on succession’ (n 22) 69ff. 
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connected’ (Article 21(2)) with Spain and, as a result, whether Spanish 

law has to be applied. To do this, it then has to be decided which of 

the coexisting systems has to be applied. It is also possible to imagine 

that the decedent had chosen the applicable law in the terms of Article 

22 and therefore, also Spanish law has to be applied.31 

An especially complex case arises in relation to the agreements 

as to succession, as permitted in all Spanish laws with the exception 

of the Spanish Civil Code, which prohibits the agreements as to 

succession.32 It is possible to imagine the case of a couple in which 

the husband is Spanish and the wife is German and they have their 

habitual residence in Barcelona. They wish to conclude an agreement 

as to succession. The joint application of Articles 25 and 36(1) of the 

Regulation may bring about a complex situation that could be contrary 

to the very objective of the Regulation. The German woman has no 

problem applying Catalan law as it is the law of her habitual residence. 

But the situation of the husband may be different if he does not have 

Catalan ‘vecindad civil’, but he is subject to the Civil Code33 and, 

consequently, may not be allowed to sign such an agreement.34 

 

2.3. Subsidiary rules 
2.3.1. Therefore, the result of what has been said in the previous 

paragraph is that the solution established as the main one will be used 

in a reduced number of cases, and in the great majority of cases, 

Article 36(2) will apply. This paragraph establishes three subsidiary 

rules which make a direct designation to be applied in the case of an 

                                                            
31 Josep M. Fontanellas, La professio iuris sucesoria (Marcial Pons 2010); 

Josep M. Fontanellas, ‘La forma de la deignación de ley en la propuesta de 
Reglamento europeo de sucesiones’ (2011) 2 Revista Española de Derecho 
internacional 123ff. 

32Art 1271(2) of the Spanish Civil Code. 
33 This is not the place to explain the criteria used to determine whether or not 

someone has vecindad civil as established in arts 14 and 15 of the Spanish Civil 
Code. 

34 On this point, Albert Font, ‘The EU Regulation on succession’ (n 22) 74 ff. 
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absence of internal conflict-of-law rules: one rule is for habitual 

residence, another rule is for nationality and, finally, a third rule refers 

to any other elements used as connecting factors. As has been said 

on repeated occasions, the solution envisaged in the Proposal of the 

Regulation was simpler and could be considered to be sufficient for 

numerous connecting factors, although it would have required a 

special solution for the cases in which nationality is used as connecting 

factor.35  

 

2.3.2. Letter (a) includes a rule for the determination of the 

habitual residence of the deceased, establishing that it will be 

construed ‘as referring to the law of the territorial unit in which the 

deceased had his habitual residence at the time of death’. This 

disposition corresponds generally with the rule included for the 

determination of the applicable law in Article 21 of the Regulation, 

which simply establishes that the applicable law of succession is the 

law of the habitual residence of the deceased at the time of death. It is 

worth recalling that Article 3 of the 1989 Hague Convention is much 

more complex and requires the deceased to be habitually resident 

there for a period of no less than five years immediately preceding his 

death. This does not mean that five years are required to achieve 

                                                            
35 Recital No 24 of the Regulation states that ‘In certain cases, determining 

the deceased’s habitual residence may prove complex. Such a case may arise, in 
particular, where the deceased for professional or economic reasons had gone to 
live abroad to work there, sometimes for a long time, but had maintained a close and 
stable connection with his State of origin. In such a case, the deceased could, 
depending on the circumstances of the case, be considered still to have his habitual 
residence in his State of origin in which the centre of interests of his family and his 
social life was located. Other complex cases may arise where the deceased lived in 
several States alternately or travelled from one State to another without settling 
permanently in any of them. If the deceased was a national of one of those States 
or had all his main assets in one of those States, his nationality or the location of 
those assets could be a special factor in the overall assessment of all the factual 
circumstances’. In the doctrine, Luis Garau, ‘La integración del Reglamento europeo 
en material sucesoria en el Derecho interregional español’, [2015] BMDIPr 64ff, 
<www.milleniumdipr.com> accessed 30 November 2015. 
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habitual residence, but that the habitual residence had to have lasted 

for at least five years. Logically, such a rule required a specific solution 

for the case of a deceased person that had resided in more than one 

of the units of a State with a non-unified legal system. In such a case, 

the option taken is to apply the law of the unit in which the deceased 

last resided, unless he had a closer connection with another unit of the 

State at that time, in which case the law of the latter unit applies. 

Although the Regulation does not establish a certain delay of habitual 

residence, it is possible that the deceased had his habitual residence 

in different territorial units, and it is not difficult to imagine that this 

could give rise to problems when it comes to determining the place of 

habitual residence if he has resided in different units. It is true that 

habitual residence at the time of death is decisive in the Regulation, 

but depending on the circumstances, it is possible to apply another law 

with which he was manifestly more closely connected. This question 

will probably be frequently discussed before the Courts.36  

 

2.3.3. Letter (b) refers to the case where nationality is the 

connecting factor and the nationality of the deceased is of a State with 

a non-unified legal system. The most important case occurs when the 

deceased have exercised the professio iuris in accordance with Article 

22 of the Regulation. It is, without any doubt, a difficult case for which 

the direct system does not provide a solution; and it was, probably, 

one of the elements taken into account to substitute Article 28 of the 

proposal by Article 36 of the Regulation. The answer to this question 

was simple: in such a case the law of the territorial unit with which the 

deceased had the closest connection will be applied. It has to be 

                                                            
36 It is important to point out that a frequent problem in successions relates to 

forced heirships, which differ greatly from one territorial unit to another and, 
therefore, it is not indifferent what the applicable law is to the heirs designated in a 
will or the forced heirs to whom a part of the inheritance corresponds legitimately by 
law. 
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underlined that for the cases in which nationality is the connecting 

factor, the 1989 Hague Convention on Successions establishes that 

the law of the unit of the State of the habitual residence will apply and 

only in the absence of such an habitual residence, will the law of the 

unit with which he had his closest connection apply. In reality, 

according to the Waters Report,37 the objective is the same, as ‘one 

looks to the degree of association of the deceased with the units within 

the national State, and one finds that with which he was most closely 

associated at the time’. However, it has to be taken into account that 

this solution will only be applied in those cases where the law of the 

State does not determine the personal link with one of the systems 

that coexists in the State and, for example, it would not be applicable 

to a Spanish person, as Spanish law determines the connection with 

one or more of the systems which coexist through vecindad civil (in 

application of Article 36(1) of the Regulation), whereas, the rule of 

letter (b) would be applicable for an English or Canadian national. 

Finally, we must highlight the difference between the Regulation and 

the Hague Convention, which places habitual residence between 

nationality and the closest connection. This issue was discussed 

during the preparations on the Convention,38 as it seemed to be a far 

greater requirement than for the other connecting factors in Article 19 

of the Convention. Finally, ‘it was concluded that it was better to retain 

the concept of habitual residence between reference to nationality and 

close connection law rather than sweep unaccustomed jurisdictions 

immediately into the less precise sector of close connection’.39 

Besides, the rules do not provide an answer to the possible 

                                                            
37 Hague Conference on Private International Law, ‘Explanatory Report by 

Donovan W.M. Waters on the 1989 Hague Succession Convention’, para 125 in 
Actes et documents de la Seizième session (1988), tome II, Successions - loi 
applicable (SDU 1990-1991) 597. 

38 In particular, see the interventions of Alegría Borrás and the discussion in 
Proceedings of the Sixteenth Session (n 37) 486ff. 

39 Waters Report (n 37) 599. 
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question that arises when the choice of the applicable law by a person 

is not referred to the law of the State (United Kingdom or Spain, for 

example), but directly to the law of one of the territorial units (Scotland 

or Catalonia, for example). It seems that in such a case the choice will 

be valid if the person holds the nationality of the country. However, 

differences would arise in the case of Scotland, where paragraph 

(2)(b) would apply, while in the case of Catalonia, the decisive factor 

would be whether the person held Catalan vecindad civil or not. And, 

in all cases, according to the terms of Article 22, the person may 

choose the law governing his succession ‘as a whole’ and cannot, as 

a consequence, choose different laws for different parts of the estate. 

In this respect, we might wish to recall that one of the objectives of the 

Regulation was that ‘the rights of heirs and legatees, of other persons 

close to the deceased and of creditors of the succession must be 

effectively guaranteed’40 and there is not a shadow of a doubt that 

there is a danger when ‘two or more territorial units having distinct 

succession laws, to 'shop around' for the law most to his taste in terms 

of family inheritance rights’41 and it is evident that, in the case of non-

unified legal systems, it would be easy to change the residence or the 

relevant connecting factor. The Regulation wants to be useful to this 

end and, in this sense, reminds us that ‘nothing in this Regulation 

would prevent a court from applying mechanisms designed to tackle 

the evasion of the law, such as fraude à la loi in the context of private 

international law’.42  

 

2.3.4. As a kind of closing clause, letter (c) includes a rule to 

determine the law of the territorial unit which has to be applied in 

relation with any other element used as connecting factor. It is 

                                                            
40 Recital No 7. 
41 Waters Report (n 37) 598.  
42 Recital No 26. 
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established that it would be understood that it refers ‘to the law of the 

territorial unit in which the relevant element is located’, This is a 

solution which is simple and ought to be welcomed as it reduces the 

complexity of other elements of Article 19 of the Hague Convention 

and would even cover the rule referring to the form included in 

paragraph (3), to which we will refer right after. Consequently, the use 

of the rule in letter (c) has to be linked to cases where the connecting 

factor is neither habitual residence nor nationality, which generally 

occurs when seeking the legal order with which the deceased has 

been more closely connected (Article 21(2)). 

 
2.4. Special rule for formal validity 
2.4.1. A special rule was introduced in Article 36(3) in relation to 

the formal validity of dispositions of property upon death made in 

writing, to which Article 27 refers. This rule requires a previous 

explanation linked to the fact that, according to Article 75,43  

‘Member States which are Contracting Parties to the Hague 

Convention of 5 October 1961 on the Conflicts of Laws Relating to the 

Form of Testamentary Dispositions shall continue to apply the 

provisions of that Convention instead of Article 27 of this Regulation 

with regard to the formal validity of wills and joint wills’.  

This is the reason why Article 27 will apply to the formal validity 

of agreements as to succession that are not covered by the 

Convention. Although this is a widely accepted Convention,44 among 

the Member States of the European Union linked by the Regulation on 

successions, only Austria, Belgium, Estonia, Finland, France, 

Germany, Greece, Luxembourg, the Netherlands, Poland, Slovenia, 

Spain, and Sweden are parties.45 As a consequence, Article 36(3) is 

                                                            
43 See comments in this book. 
44 Currently, the number of contracting States is 42.  
45 Italy and Portugal signed the Convention but have not ratified it. Bulgaria, 

the Czech Republic, Cyprus, Hungary, Latvia, Lithuania, Malta, Romania, and 
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only applicable for the cases where Article 27 applies and not for the 

cases where the Hague Convention is applicable. This question is not 

a trivial one, as there are important differences between one text and 

the other which are relevant. In fact, in Recital No 52 it states that the 

Regulation should regulate the formal validity ‘by way of rules which 

are consistent’ with those included in the Hague Convention. But in 

practice, there is an important difference between the rule included in 

Article 1 of the Hague Convention and Article 27 of the Regulation, 

which has important consequences when the law applicable to the 

form is the law of a non-unified legal system. In effect, Article1 of the 

Hague Convention refers to the internal law ‘of the place’ where the 

relevant element is connected (the place where the testator made the 

testamentary disposition, the habitual residence, the place of situation 

of immovables, etc.) with the exception of the personal connection of 

nationality. It is clear that the range of connecting factors that it 

contains looks for favor testamenti which, insofar as it relates to a non-

unified legal system, is settled in the rule included in Article 1(2) of the 

Hague Convention, which establishes that ‘for the purposes of the 

present Convention, if a national law consists of a non-unified system, 

the law to be applied shall be determined by the rules in force in that 

system and, failing any such rules, by the most real connection which 

the testator had with any one of the various laws within that system’. 

If, as it has been said before, a great majority of non-unified legal 

systems with a territorial basis have no rules to determine the 

applicable law, then the rules in force in the territorial unit determined 

by the relevant connecting factor (‘the most real connection’) will apply. 

Thus, the main element pursued by the alternative connections of 

paragraph (1), favor testamenti is maintained. 

However, in spite of the good intention expressed in Recital No 

                                                            
Slovakia neither signed, nor ratified, the Convention. 
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52 in the sense that the solution in the Regulation had to be ‘consistent’ 

with the solution in the Hague Convention, the result was somewhat 

different in Article 27 of the Regulation. Although it formally wanted to 

maintain this parallelism, the result was different as, instead of 

referring to the ‘place’, it referred to the ‘State’ in all the cases. This 

difference has given rise to consequences from the perspective of the 

application of a non-unified legal system, as it makes a specific rule 

necessary. But the question which remains is if Article 36(3) was 

indeed needed and, moreover, if the rule is appropriate.  

 

2.4.2. The rule in Article 36(3) refers, as to the formal validity, to 

the law designated by the internal conflict-of-laws rules in that State 

and, in the absence of those rules, ‘to the law of the territorial unit with 

which the testator or the persons whose succession had the closest 

connection’. Certainly, the rule is rather complex and does not respond 

to the general objective of the Regulation, which is to facilitate the life 

of the European citizen and, in particular, to organize his succession.46 

The result is that the situation may be different, depending on whether 

a will is made effective in a State party to the Hague Convention or in 

a State that is not a party to this Convention. There is a good example 

which can be used to illustrate this case.47 A Scotsman, born and living 

in Scotland, signed his will with a stamp in London, a possibility which 

is not allowed by Scottish law. Some years later he moved to Italy, 

which is not a party to the Hague Convention, where he chose to stay 

for the rest of his life and where he died and his succession was 

opened. It is clear that ‘the closest connection’ is with Scotland and, 

consequently, the will is not valid as to the form. But, on the contrary, 

if the same Scotsman had moved to Spain, which is a party to the 

                                                            
46 According to Recital No 37, the aim of the Regulation is to enable citizens 

‘to know in advance which law will apply to their succession’. 
47 Gregor Christandl (20) 235ff. 
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Hague Convention, then the applicable territorial regime would have 

been the law of the ‘place’ of the relevant element. In this case, it would 

have been the English law in force in London, in which a will signed 

with a stamp is deemed valid. The result in the Regulation is not, in 

consequence, ‘consistent’ with the solution in the Hague Convention 

and implies a substantial retreat from the standards of favor testamenti 

in the Convention. The relevant element for formal validity has to be 

the lex loci celebrationis. 

One last question which is pertinent in relation to this point is: 

whether or not the special rule in Article 36(3) was really necessary. 

And the answer is negative, taking into account the solution in 

paragraph (2)(c) examined above, in which the rule for determining the 

applicable law is ‘the law of the territorial unit in which the relevant 

element is located’ for connecting factors other than habitual residence 

or nationality. This solution is clearer and closer to the Hague 

Convention. 

 

3. Non-unified legal systems: inter-personal conflict of laws 
(Article 37) 

3.1. In personal, non-unified legal systems, an important 

peculiarity exists in relation to territorial non-unified legal systems and 

it is that in personal systems there is always a connection (such as 

religion, race or any other circumstance of the person) which 

determines whether the person belongs to a concrete group and 

determines the application of one of the coexisting laws.48 Despite this 

fact, the problem of referencing to a personal, non-unified legal system 

                                                            
48 István Szászy, ‘Interpersonal Conflicts of Laws’ in Josef Tittel (ed), Multitudo 

legum, ius unum. Festschrift für Wilhelm Wengler zu seinem 65. Geburtstag 
(Interrecht 1973) vol 2 and István Szászy ‘Le conflit de lois interpersonnel dans les 
pays en voie de développement’ (1973) 138 RCADI 81ff. In relation to the rule in the 
European Instruments, Valerie Parisot, ‘Article 15’ in Sabine Corneloup and Alegría 
Borrás (eds), Droit Européen du divorce (LexisNexis 2013) 648ff. 
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cannot be considered as resolved or at least simplified, as there would 

be cases where it is difficult to determine the true status of a person. 

For example, there could be a question related to the mixture of blood, 

lifestyle or, even, the autonomy of the will. Religion merits a special 

reference here, as it plays an important role in many States and its 

situation in the legal order to be applied has to be examined carefully. 

Moreover, the differences on that point could frequently give rise to the 

use of the public policy exception.49 

 

3.2. As it is the case with the rules governing territorial, non-

unified legal systems, the rule for the personal, non-unified legal 

systems also emerged in the Hague Conference on Private 

International Law. But while the first appeared for the first time in 1961, 

the second appeared much later. In fact, it appeared for the first time 

in the 1970 Hague Convention on the Recognition of Divorces and 

Legal Separations, whose Article 15 established that ‘any reference to 

the law of that State shall be construed as referring to the legal system 

specified by the law of that State’. From that moment onwards, the 

clause was included in all of the Hague Conventions. But it soon 

became apparent that the rule was not sufficient. Although a 

delimitation clause exists normally on the personal, non-unified legal 

systems, there are also cases where a rule of this nature does not 

exist. This is the reason why, from the 1978 Hague Convention on the 

Law Applicable to Matrimonial Property Regimes, a rule to determine 

                                                            
49 For example, on the discrimination in the part of the inheritance 

corresponding to the children of the deceased by reason of sex or for not allowing a 
non-Muslim to inherit from a Muslim. On this point, see Irene Blázquez, ‘El Derecho 
sucesorio islámico: principios informadores y excepción de orden público 
internacional’ (2009) 2 Revista Española de Derecho Internacional 441ff.; Gloria 
Esteban de la Rosa and K. Ouald Ali, ‘El Derecho de sucesiones en las relaciones 
hispano-marroquíes’ in Santiago Álvarez Gonzáles (ed), Estudios de Derecho de 
familia y sucesiones (Dimensiones interna e internacional) (Universidad Santiago de 
Compostela 2009) 159ff.; Andrés Rodríguez Benot, ‘La mujer marroquí en España 
y el Derecho de sucesiones’ in Instituto Andaluz de la Mujer (ed), La situación 
jurídico-familiar de la mujer marroquí en España (Sevilla 2008) 339ff. 
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the applicable law ‘in the absence of such rules’ was included (Article 

19(2)). A rule that adapted to the different subject matters was included 

from that moment onwards in all the Conventions and it is this rule that 

is now included in Article 37 of the Regulation. The rule is exactly the 

same as Article 20 of the 1989 Hague Convention on the Law 

Applicable to Succession to the Estates of Deceased Persons. 

According to this rule, the applicable law is determined by the rules in 

force in that State, using a system of indirect designation. In the 

absence of such rules, the law determined by ‘the closest connection’ 

of the deceased would be applicable. This rule was necessary in 

relation to successions. The doubts raised in determining the closest 

connection in the 1989 Hague Convention was maintained in relation 

to the Regulation. As it is stated in the Waters Report to the 

Convention,50  

‘[I]n most instances persons, such as Hindus, Muslims, Parsees, 

and Christians, who are adherents to a personal law system, will 

probably be described as such within the State in question, and the 

personal law of the testator himself will therefore be discoverable 

under local law’. 

 
4. Non-application to internal conflicts of laws (Article 38) 
4.1. The non-application of the Regulation to purely internal 

conflicts of laws is not new in the European Union’s instruments or in 

international Conventions. Article 38 of Regulation No 605/2012 

includes the same rule as the other European Union Regulations on 

the conflict of laws. In fact, Article 22(2) of Rome I Regulation and 

Article 25(2) of Rome II Regulation includes this rule. The Proposal of 

the Commission for a Regulation on successions51 included the same 

rule in Article 28(2).  

                                                            
50 Waters Report (n 37) 601. 
51 (n 14). 
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This clause, which is now habitual in international instruments, 

was largely discussed when it was drafted and the departing point was 

that international Conventions only applied to situations that have an 

international character and, in consequence, such a rule was not 

necessary. The discussion on that point also took place at the Hague 

Conference on Private International Law,52 as the object was to 

exclude those cases where all the connections are linked to a single 

State that is a non-unified legal system. If these clauses do not exist 

and a Convention or a Regulation could be applied to purely internal 

conflict of laws, then two types of problems could arise. The first 

problem is the involvement of the territorial units to conform to the 

international will of the State. The second problem is the alteration of 

internal competences as a result of the Convention or of the 

Regulation.  

 

4.2. As a result, we need to clarify what we mean by purely 

internal conflict of laws and we need to delimit it in respect to an 

international conflict, a question which is not easy, as we have seen 

before. We should also examine if this question depends on every one 

of the internal, juridical orders or, on the contrary, if it depends on every 

Convention or Regulation.53 In my view, it is possible to reach an 

answer by a process of two phases. In the first phase, it would be 

necessary to examine if, with the criteria of the Convention or of the 

                                                            
52 Cavin (Switzerland) during the discussion on the Convention on the law 

applicable to products liability, said that it was a problem that had to be excluded, 
‘car il s’agit d’un problème de droit interne et non pas international’, Hague 
Conference on Private International Law, Actes et documents de la Douzième 
session (1972), tome III, Responsabilité du fait des produits (Impr. Nationale, 1974-
1975) 199.  

53 The only clue is provided by the Commission, Green Paper – Succession 
and wills, COM (2005) 65 final, where it is said that ‘the growing mobility of people 
in an area without internal frontiers and the increasing frequency of unions between 
nationals of different Member States, often entailing the acquisition of property in the 
territory of several Union countries, are a major source of complication in succession 
to estates’. 
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Regulation, the legal order of more than one State is involved. In a 

second phase, if the answer is affirmative, then the Convention or the 

Regulation would apply and the rules included in the respective 

instrument on the reference to a non-unified legal system would apply. 

If, on the contrary, the answer is negative and only the rules of one 

State are applicable, then the case would be purely internal and the 

rules of that State for internal conflict of laws would apply. In spite of 

this, as we have seen before, it is always possible find borderline 

cases.54 For instance, this could be the case of a Spanish person, with 

a certain vecindad civil, where the estate is also placed, but who has 

his habitual residence at the time of death in Germany or in another 

State linked by the Regulation.  

A State with a unified legal order never applies a Convention or 

the Regulation to an internal situation. As a consequence, it is 

reasonable to allow a non-unified legal system to decline to apply this 

Convention or Regulation to an internal situation. But there is no 

obstacle to the introduction of a rule in the text to allow this State to 

apply the Convention or the Regulation to the internal conflicts of laws, 

or to follow the ways existing in this State, or to establish it in a specific 

form by law.55 This is the reason why this rule, with small modifications 

in the drafting, was included in the 1971 Hague Convention on the Law 

Applicable to Traffic Accidents (Articles 12 and 13) and in all the 

subsequent Conventions.56  

 

                                                            
54 Luis Garau, ‘La integración’ (n 35).  
55 We can even add that there are advantages to be found in applying the 

international or EU text to internal conflicts and, thus, Allan Philip (Denmark) stated 
in The Hague Conference that ‘it would be useful if interprovincial cases were to be 
within the present Convention’, referring to product liability (Actes et documents de 
la Douzième session (n 52) 199).  

56 For the different cases, see Alegría Borrás, ‘Les ordres’ (n 2) 304. And, 
afterwards, in the 1996 Convention on the Protection of children (art 46), 2000 Hague 
Convention on the International Protection of Adults (art 44) and in the 2007 Protocol 
on the Law Applicable to Maintenance Obligations (art 15). 
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4.3. As a consequence, it is not surprising that at the time of the 

drafting of the 1980 Rome Convention on the law applicable to 

contractual obligations, the model of the Hague Convention was 

followed and a clause on the exclusion of internal conflicts of law was 

included in Article 19(2). It has to be added that, in the Report on the 

Convention prepared by Prof. Mario Giuliano and Prof. Paul Lagarde, 

it is stated that this paragraph ‘is of special concern to the United 

Kingdom’.57 Despite this statement, in the Contracts (Applicable Law) 

Act 1990 the United Kingdom expressly stated that the Convention 

would apply also to internal conflicts of law: ‘Notwithstanding Article 

19(2) of the Rome Convention, shall apply in the case of conflicts 

between the laws of different parts of the United Kingdom’.58 It is not 

surprising that afterwards the same rule was included in the Rome I 

Regulation. 

 

4.4. Summarizing, the general characteristics of this exclusion 

clause are the following: 

- The clause only refers to ‘territorial units’, each of which has its 

own rules in respect of succession. In consequence, it means that the 

rule applies only if it is a territorial non-unified legal system, as is the 

system in Spain.  

- For reasons which are easy to understand, the clause is 

included only in the Conventions and Regulations on the law 

applicable and this is the reason why in the Regulation on succession 

                                                            
57 Council, Report on the Convention on the law applicable to contractual 

obligations by Mario Giuliano, Professor, University of Milan, and Paul Lagarde, 
Professor, University of Paris I [1980] OJ C282/1, 38: ‘Paragraph 2, which is of 
special concern to the United Kingdom, as it covers the case where the situation is 
connected with several territorial units in a single country but not with another State. 
In such a case, there is a conflict of laws, but it is a purely domestic matter for the 
State concerned which consequently is under no obligation to resolve it by applying 
the rules of the Convention’.  

58 We may be led to think that the cause was that many companies and 
timesharing contracts are subject to the law and courts of the Isle of Man. 
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it is placed in Chapter III, devoted to the law applicable and it is not in 

Chapter I (scope) neither is it in Chapter VII (general and final 

provisions). 

- The clause does not forbid the States from applying the rules 

included in the Regulation to the internal conflict of laws, but simply 

states that a Member State ‘shall not be required to apply’ the 

Regulation to conflicts of laws arising between the territorial units. But 

nothing prevents a State, by jurisprudence or by law, from applying the 

Regulation to such conflicts of law according to its internal 

organization. 

 

4.5. Having defined the clause and its content, it has to be 

pointed out that a certain debate has arisen on the suitability of 

introducing this rule in the Regulation on successions, on the basis 

that this rule is only appropriate in those instruments (such as the 

Rome I or Rome II Regulations) where there is only a system of direct 

reference to one of the systems that coexist and where the States and 

the territorial units are placed at the same level through a legal fiction.59 

The argument supporting this position is that only a system of direct 

reference needs such a rule and that, in this case, jointly with Article 

36 ‘structural incoherence’ is the result. As it has been explained 

before, the discussion in the Hague Conference on this point was 

always centered on the issue of the need for its inclusion.60 On 

preparing the 1989 Convention on Applicable Law to Succession, the 

                                                            
59 Gregor Christandl (n 20) 219ff; Pablo Quinzá – Gregor Christandl, 

‘Ordenamientos plurilegislativos en el Reglamento (UE) de Sucesiones con especial 
referencia al ordenamiento jurídico español’, (2013) 3 Indret. 

60 This discussion arose in the drafting of all of its Conventions. Thus, the then 
Secretary General G.A.L. Droz, in the preparation of the Convention and in response 
to the Egyptian representative M. Riad, said that he had been hearing the same 
discussion for the last 15 years. Hague Conference on Private International Law, 
Actes et documents de la Quinzième session (1984), tome II, Trust - loi applicable 
et reconnaissance (Impr. Nationale, 1985-1986) 307. 
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inclusion of this rule was considered necessary,61 following essentially 

the drafting of Article 18 of the Matrimonial Property Convention and 

Article 24 of the Trusts Convention, with the difference that in the 

succession Convention the word ‘solely’ was added to reinforce the 

idea that it has to be an internal situation, whereas in the Regulation it 

is substituted by the word ‘only’. In fact, the inclusion of the rule in the 

Regulation seems appropriate to define the cases to which the 

Regulation applies and those which are related to the rules in Article 

36, to which references have been made before. There is not any 

inconsistency, as international conflict of laws has to be distinguished 

from internal conflict of laws. 

  

4.6. This is a question which has particular importance for Spain 

and, in consequence, it is no surprise that such a debate has arisen in 

this regard. As it has been previously highlighted, there are difficulties 

that emerge from the rules for the internal conflicts of law. On the one 

hand, there is the use of the ‘vecindad civil’ connection and, on the 

other hand, as a consequence of the reference made for the solution 

of the internal conflicts of laws to the rules for the solution of the 

international conflicts of laws.62 The doubt surrounding this point 

resides in determining if this reference is made to the rule which 

appears in the same Civil Code, or, on the contrary, whether the 

reference is made to the rules which are really applied to the 

international conflict of laws. This question is, in fact, discussed and is 

even more hotly debated when paragraphs (4), (6) and (7) of Article 9 

of the Spanish Civil Code have been modified to introduce the 

reference to the conflict of law rules applicable to filiation, protection of 

                                                            
61 To this end, the examples included in Waters Report (n 37). Pp 601-602 are 

of relevance. 
62 Arts 16(1) and 9(8) of the Spanish Civil Code. On that problem, Alegría 

Borrás, ‘Quin hauria de ser’ (n 28) 995ff; Alegría Borrás, ‘El Derecho interregional’ 
(n 19) 553ff. 
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children, and maintenance as a consequence of the universal or erga 

omnes effect 63 of the applicable instruments. However, this 

opportunity has not been used to modify Article 9(8), which maintains 

the rule according to which the applicable law to succession is 

determined by the law of the nationality of the deceased at the time of 

death, without having introduced any reference to Regulation No 

605/2012 and maintaining, in this way, a text which introduces 

confusion for lawyers and others jurists as Article 9(8) is no longer 

applicable for international cases. In relation to the purely internal 

cases, we must remember that Article 38 of the Regulation does not 

require a State to apply this Regulation to the internal conflicts of laws. 

Also, Article 16 of the Spanish Civil Code establishes that, for purely 

internal conflicts of law, the connection nationality will be substituted 

by vecindad civil, which, as has been said before, all Spanish people 

have and only Spanish people have. My position on this point, in 

relation to the reference made by Article 16 on the solution for 

international cases to solve internal ones, has always been to interpret 

this reference as referring to the conflict-of-law rules that really apply 

to international cases. In this case, it would mean the application of the 

conflict-of-law rules included in Regulation No 650/2012. However, the 

acceptability of this solution for successions, which is always 

discussed in relation to all matters, is even more complicated, as it 

does not include any reference to vecindad civil. While Article 9(8) is 

maintained as it is, it seems that the application of the law determined 

by the vecindad civil to purely internal conflict of laws will continue, 

taking into account the sensitivity that surrounds this issue and that 

has been underlined before. If a modification of the rule in Article 9(8), 

                                                            
63 This possibility was not even considered, given that it deals with the Law 

26/2015, of 28th July on the modification of the system of child and adolescent 
protection, (Boletín Oficial del Estado of 29th July 2015), which introduces a 
reference to the 1996 Hague Convention on the Protection of Children and to the 
2007 Protocol on the Law Applicable to Maintenance Obligations. 
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takes place, then a reference has to be included to the Regulation, like 

the applicable law for international conflicts of law with universal or 

erga omnes effect and introducing, if deemed necessary, a rule to 

determine the Spanish law applicable when the connection is 

nationality. With regard to the purely internal conflict of laws, a rule 

which surpasses the rule in Article 16 with reference to the rules for 

international conflict of law is necessary, such as the one which now 

appears in Article 9(8).64 However, this would require a law of ‘Derecho 

interregional’,65 something which is beyond the limits of these 

comments.  

                                                            
64 With all of the obstacles that I have already mentioned, I would have to add 

that they would not serve the norm anyway, for example, in the case of death, given 
that it only refers to personal law ‘en el momento del fallecimiento’. On the current 
content and the proposals for a modification, see Luis Garau, ‘La integración’ (n 35). 

65 On the question of the revision of the Spanish system and the need of a law 
of ‘Derecho interregional’, see Juan José Alvarez, ‘La necesaria reforma del sistema 
español de Derecho interregional’, [1998] CDIVG1997 275 ff; Santiago Alvarez, 
‘Derecho interregional. Claves para una reforma’, (2003) 3 Anuario Español de 
Deecho internacional privado 37ff; Alegría Borrás, ‘Quin hauria de ser’ (n 28); 
Alegría Borrás, ‘El Derecho interregional’(n 19); Albert Font, Actualización y 
desarrollo del sistema de Derecho interregional (Santiago de Compostela 2007); 
Elena Zabalo, ‘Autonomía de la voluntad, vecindad civil y normas para resolver los 
conflictos de leyes internos’ [2012] Diario La Ley no 7847. It ought to be taken into 
account that even in the conclusions to the Congress of Juriconsults in Zaragoza, 
from 29th October to 1st November 1981, the seventh conclusion states ‘se hace 
necesaria la promulgación de una ley general, válida para todo el territorio español, 
en la que, con criterios de igualdad para todas las Comunidades españolas se regule 
lo concerniente a la vecindad civil. Una ley en cuya elaboración tengan participación 
todos los territorios con Derecho Civil propio. Sin embargo, y para evitar los 
problemas que produciría una regulación aislada de la vecindad civil, consideramos 
que dicha regulación debe producirse en el marco de una ley general de conflictos 
de Derecho interregional, cuya urgencia ya fue señalada por el Congreso de 1946 
y es reiterada aspiración de todos los juristas preocupados por los Derechos civiles 
territoriales o forales’. 
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1. Commorientes 

As it emerges – inter alia – from Recital No 9, the main objective 

of the Regulation is to determine a criterion of the law applicable to the 

succession so as to be applied to the entire succession.  

Such criterion, set forth in Article 21, is that of the habitual 

residence of the deceased at the time of death, without prejudice to 

the choice of law of the citizenship under Article 22. The law 

determined on the basis of such criterion, shall apply under Article 23 

to the entire succession.  

Paragraph (2) lists a series of aspects, to which the law under 

Articles 21 and 22 applies, and the listing, as it emerges from the use 

of the expression ‘in particular’, is quoted only by way of example.  

Lex successionis therefore regulates also the succession of 

those persons who die, but in circumstances in which it is impossible 

to determine the order of death (this usually happens in the event of 

plane crashes).  
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It is of the utmost importance to determine who died first as the 

person who died second is the one who can have rights to the 

succession of the first deceased, above all when the first deceased is 

an owner of a large estate.  

EU and non EU legal systems do not allow for a clear criterion to 

determine these cases. Some states, for example, allow for a law 

under which in the absence of evidence to the contrary, the persons 

concerned are deemed all deceased at the same moment (we refer to 

the ‘commorientes’ e.g. Italy and Germany). Others follow the principle 

under which the youngest is deemed to have died first (e.g. the UK). 

Others apply other laws1. Finally, there are probably states without 

laws, which would govern this case.  

The criterion of commorientes, has been adopted by many states 

and included in the Regulation in Article 32. From this point of view, 

the Regulation governs a rule which has a different role from the 

provisions of the Regulation, which serve as pure ‘coordination’ 

instead.  

Consequently, none of the deceased will succeed the other, who, 

from the point of view of the succession, shall be considered as never 

existed. Recital No 55 explains the ratio of the law: ‘To ensure uniform 

handling of a situation in which it is uncertain in what order two or more 

persons whose succession would be governed by different laws died, 

this Regulation should lay down a law providing that none of the 

deceased persons is to have any rights to the succession of the other 

or others’.  

The situation described above can cause conflicts, to the 

detriment of the principle of unity of the succession set forth in the 

Regulation – indeed it makes a supposition that in the first place, the 

laws applicable to the succession of the persons of whom we do not 

know who died first, are different, and, in the second place, it makes 

an assumption about the fact that such laws govern such situation 
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differently. The Regulation and Article 32 aim to avoid the application 

of different laws, leading to both or more deceased, under such 

different applicable laws, survive the other, namely with incompatible 

results among them as the circumstances of the case do not allow to 

determine who died first.  

If different applicable laws can be combined among them leading 

to a result, which does not determine a conflict, there will thus be no 

reason to apply Article 32, whose application nonetheless will be 

extremely rare. Additionally, some examples will clarify the matter 

further on.  

It may happen that more persons dying at about the same time, 

usually in the same event, but in circumstances in which it is 

impossible to determine the order of death, it is likely to happen that 

the relevant successions are governed, on the basis of the Regulation, 

by the Italian law and by the German law, no conflict will arise because 

both laws stipulate the presumption of commorientes. In this case, 

Article 32 shall not be applicable.  

The same goes for the case when the final result is the same 

despite the forecast of different laws and rules. Look at the example 

where the deceased A, 42, made a last will and testament in favour of 

B, and whose succession is governed by the English law. On the other 

hand, look at the deceased B, 45, whose succession is governed by 

the German law, and who made a last will and testament in favour of 

A.  

In case it is difficult to determine who died first, different laws will 

determine which law is applicable, but the final result will be the 

exclusion from the succession of one of the two. In fact, under the 

English law, applicable to the succession of A, B will not inherit as it is 

presumed that A will survive as A is younger.  

Under the German law, applicable to the succession of B, A will 

not inherit as the presumption of commorient death shall apply, with a 
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consequent exclusion of A from the succession of B. Also in this case, 

Article 32 shall not be applicable.  

It is also likely that different applicable laws lead to one of the 

deceased succeeding the other but not vice versa (another example 

where Article 32 does not apply). For example, A and B die in the same 

accident, and it is unclear who died first (it is typical of airplane crashes 

where all passengers die).  

A, 55, made a last will and testament in favour of B, and the 

English law applies to the succession.  

B, 52, made a last will and testament in favour of A and the law 

of a US federal State, which adopts the law pursuant to the Uniform 

Probate Code, shall apply.  

Under the English law, it shall be presumed that B, the younger 

person, survived A. Consequently, B will inherit from A. On the 

contrary, in the application of the Uniform Probate Code, which 

provides that only the person who survived the other for more than 120 

hours, is entitled to succeed that person, A will thus not inherit from B. 

As we can notice, the two laws are in conflict between them because 

A will not inherit from B, but only B from A.  

On the contrary, the Regulation applies to solve the conflict when 

the application of different laws leads to two persons inheriting one 

from another, namely when it constitutes a logical contradiction 

impeding the assignment of the estate of each of them.  

And by means of a material law, namely substantive law, Article 

32, which provides that different persons concerned, shall not be 

entitled to succeed the other or the others. The law shall apply, a part 

from the cases like the last one mentioned, also if none of the laws 

concerned governs the situation of commorient death. On the contrary, 

in case one of the applicable laws allows for a regulation relating to 

commorient death, and the other one does not, Article 32 shall not be 

applicable (the law in fact presumes that different applicable laws 
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contain the regulation of commorient death). In this case, the matter of 

commorient death shall be resolved on the basis of general principles 

of the relevant law applicable to the succession, which allows for 

nothing in this regard. It is worth mentioning that the opinion of those 

who think that Article 32 does not apply, in case the situation of 

commorient death makes this mechanism of representation 

operational. 

 
2. Vacant estate 

The Regulation shall also apply in order to (make an attempt to) 

solve the matter of vacant estates, when the deceased does not have 

heirs. Such situation differs from State to State, and we will see that 

there are essentially only two application options. Article 33 finds its 

precursor in Article 16 of the Hague Convention of 1989 on the law 

applicable to the succession due to death.  

It sets forth as follows:  

‘To the extent that, under the law applicable to the succession 

pursuant to this Regulation, there is no heir or legatee for any assets 

under a disposition of property upon death and no natural person is an 

heir by operation of law, the application of the law so determined shall 

not preclude the right of a Member State or of an entity appointed for 

that purpose by that Member State to appropriate under its own law 

the assets of the estate located on its territory, provided that the 

creditors are entitled to seek satisfaction of their claims out of the 

assets of the estate as a whole’. 

For the purpose of interpretation, also Recital No 56 is important 

under which:  

‘In some situations an estate may be left without a claimant. 

Different laws provide differently for such situations. Under some laws, 

the State will be able to claim the vacant estate as an heir irrespective 

of where the assets are located. Under some other laws, the State will 
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be able to appropriate only the assets located on its territory. This 

Regulation should therefore lay down a law providing that the 

application of the law applicable to the succession should not preclude 

a Member State from appropriating under its own law the assets 

located on its territory. However, to ensure that this law is not 

detrimental to the creditors of the estate, a proviso should be added 

enabling the creditors to seek satisfaction of their claims out of all the 

assets of the estate, irrespective of their location’. 

As it emerges from Recital No 55, the criteria adopted by different 

countries in order to govern the treatment of assets forming part of 

vacant estates are basically two – the first criterion adopted by some 

civil law countries, is the one according to which the State acquires the 

assets as (last) heir, implying the irrelevance of the location of the 

assets; the second criterion adopted by other civil law countries and in 

general by the common law states, is the one based on the principle 

of sovereignty. The law of the State where the assets are located shall 

therefore prevail, independently of the law applicable to the 

succession.  

It is obvious that these criteria can come into conflict with each 

other. And the conflict can be positive if both states deem their assets 

as claimable, one State in accordance with the law to the succession, 

the other one in accordance with its proper laws governed by public 

law. Namely it is negative in case the succession is governed by the 

Law of a State, which will claim only the assets located on its territory, 

showing no interest in the assets located in other States, which, 

however, apply the same law to the succession. As to these assets, in 

other words, none of the States concerned will apply its proper law, 

with the risk that the assets in question be considered as res nullius.  

As per interpretation, it is not certain that different applicable laws 

lead to a conflict, as one of the states concerned can accept the point 

of view of the other.  
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Moreover, it is also likely that, as it emerges from other case law, 

although different States apply the same principle, the conflict remains 

due to the fact that the positions of single States do not necessarily 

depend on evaluations of purely a legislative nature, but on 

evaluations of a political nature.  

In order to avoid these situations, the Regulation applies by 

means of a law, Article 33, which drew extensively on Article 16 of the 

Hague Convention of 1989. As noted above, with reference to Article 

16 of the Hague Convention of 1989, the law of the Regulation does 

not solve the issue in absolute terms so that it is true that it limits itself 

to assigning the Member State (or to an institution appointed by it) 

where the assets are located, the right (the law uses the expression 

‘no impediment to’) to buy, in accordance with the Law of its State, the 

assets of the estate located on its territory.  

Consequently, if the State where the assets are located, does not 

intend to exercise that right, the assets will be devolved to the State, 

considered as heir, in accordance with the law applicable to the 

succession.  

Necessary prerequisites to apply the law are as follows: 1) there 

are no heirs as to the succession in question. The matter shall be 

resolved in accordance with the law applicable to the succession, 

correctly determined in accordance with the Regulation.  

b) The same law to the succession stipulates how the assets of 

the estate should be allocated in default of any heirs,  

c) Certain assets of the estate are located in another Member 

State and the law of that State provides that in the case of vacant 

estate, it can acquire the assets of the estate located on its territory.  

With reference to letter (a), it shall be brought to your notice that 

Article 23(2) does not specify anything with regard to the regulatory 

treatment of the vacant estates.  

However, it seems fair that it is the law applicable to the 
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succession which determines the treatment of those assets as the 

listing of the aspects governed by the law to the succession is quoted 

only by way of example because the law uses the expression ‘in 

particular’. The absence of Article 23(2), with regard to the point in 

question, is not important to this end.  

With reference to point (b), it shall be noted that Article 33 seems 

to presume that the entire estate is vacant.  

However, it cannot be excluded that the estate can be vacant 

only with regard to the assets of the estate where the law should be 

equally applicable, by reason of logic and good sense.  

In fact, if the law did not apply, the problem of the treatment of 

the vacant assets would remain unresolved, undermining thus the 

purpose of the same law.  

With reference to point (c), it shall be noted that the applicability 

of the law, in case the assets are located in another Member State, is 

by all means obvious, as the Regulation cannot extend its application 

to the Member States not bound by it nor to third countries.  

Concretely, the law can find application in the following situations 

– firstly, it is possible that there is no ‘competition’ among States as to 

the ownership of ‘vacant’ assets.  

This may happen when the succession is governed by a law 

which consents the State to claim only the assets located on its 

territory. The treatment of the assets located outside that State is 

governed by Article 33 – only the Member State where they are located 

shall be entitled to acquire those assets.  

Nevertheless, the law does not seem to resolve the negative 

conflict that may arise when the different State (other than the State 

whose law governs succession) where the assets are located, does 

not intend to acquire them because its law provides that such 

acquisition is possible only if the State is, from the point of view of the 

law applicable to the succession, qualified as an ‘heir’ (and it is not 
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because the succession is governed by the law of the other State).  

Article 33 in fact allows only for the case where the State, where 

the assets are located, can claim them ‘in accordance with its law’, 

what does not occur in this case. It would be necessary to adopt a 

functional interpretation in order to apply Article 33. The said 

interpretation underestimates the invocation of a State’s ‘proper law’, 

and considers prevailing therefore the purpose not to leave this 

situation unresolved.  

Article 33 shall apply to the cases of ‘cross’ claim instead, by 

rendering prevailing, in the conflict between the laws of different 

Member States, the law of the State where the assets are located.  

The application of Article 33 and thus the exercise of the right to 

claim the assets of the estate on the part of the State where they are 

located, can determine a division of the succession into several 

bodies.  

Such division would seem to conflict with the underlying principle 

of the Regulation, which aims to assure the unity of the succession.  

However, a part from the consideration according to which such 

principle is not absolute because by virtue of the renvoi pursuant to 

Article 34, it is absolutely possible that different laws are applied to the 

succession. It should nonetheless be borne in mind that the situation 

set forth in Article 33, concerns vacant estate.  

As there are no heirs in the traditional sense of the term, the 

classical conflicts, which may arise in the application of the separating 

systems, do not occur.  

It is certain that the law does not resolve the problem in definite 

terms as it gives a simple right to acquire the assets, as mentioned 

before. Probably the exercise of that right shall depend on, apart from 

the evaluations of a political nature, also on the evaluations of an 

economic nature, related to the nature of the assets, to their state of 

conservation, to possible maintenance costs, and so forth.  
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Let me make some more remarks about two other problems, 

which the law raises. The first regards the determination of the ‘place’ 

where the assets are located. If this is simple in the case of tangible 

assets, like immovable and movable property, the matter can grow in 

importance in the case of ‘dematerialized’ relations, like a bank 

account. Article 33 limits itself to the determination of the ‘territory’ of 

the State, without defining it. It will therefore be necessary to determine 

the criteria apt to define such concept. An author has proposed using 

the definition of ‘Member State where an asset is located’ contained in 

Article 2(g) of Regulation (EU) No 1346/2000 relating to the insolvency 

proceedings (now part of Article 2(9) of Regulation (EU) No 2015/848), 

which however is limited to tangible assets, to assets and rights, which 

the owner or the holder must register in a public register and to credits. 

However, the problems, which are general and not limited to the 

application of Article 33, and which relate to the determination of the 

place where the so-called digital assets are located, cannot be dealt 

with here due to their great complexity.  

The second problem is raised by the fact that Article 33 does not 

allow for anything as to the terms under which the State where the 

assets are located, should exercise its right to acquire them. And as 

the treatment of these assets cannot remain uncertain, a system apt 

to settle the matter of ownership should be determined in a short time.  

Furthermore, it should be pointed out that in some legal systems, 

e.g. in Italy, the law provides that anybody who has an interest in it, 

can ask the court to set a deadline by which the person entitled to 

succeed should declare if he accepts or waives the succession. And 

upon expiration of this deadline without having made any declaration, 

the person loses his right to accept. We can thus suppose, in the 

absence of respective legislative provisions, that one State consults 

the other one assigning a reasonable term within which to exercise the 

right to acquire the assets, and if after the expiry of that term, no 
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decision was taken, the right shall be considered lost. Or it should be 

up to the court to set the said term.  

It should also nonetheless be considered that Article 33 

guarantees the creditors of the deceased the satisfaction of their 

claims out of the assets of the estate as a whole, and those persons 

have thus the need to know against which State they will have to take 

action because possible exercise of the right to acquisition of the 

assets on the part of the State, where the assets are located, can 

determine a splitting-up of the estate among different holders.  

Consequently, the creditors will have to be informed about the 

treatment of vacant assets so as to address the actions directed at the 

right recipient of the devolution of the assets of the estate.  

Those questions will be regulated by the law applicable to the 

succession, to which the creditors will have to resort in order to find 

out if the estate is vacant or not, and in order to determine the forms 

of action directed at the State, in particular as regards the legal liability 

for the payment of the debts under the succession. 

The law does not regulate the case of two or more creditors of 

the assets located in different States, namely the possibility that one 

creditor acts in different States for the purpose of debt recovering. The 

interpretation suggests that the problem of the competition among 

creditors shall be resolved on the basis of Article 20(2) of Regulation 

(EU) No 1346/2000 relating to the insolvency proceeding (now part of 

Article 23 of Regulation (EU) No 2015/848). 
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1. Definition. 
Terms ‘acceptance’ and ‘waiver’ appear in different rules of the 

Regulation, and always together, which bears witness to the fact that 

they are events typical of succession. 

Despite the widespread use of the terms, the Regulation does 

not define them in Article 3; such choice reflects probably the fact that 

different states apply different methods of buying and waiver of the 

succession in force (whether or not bound by the Regulation).  

After all, this is not surprising as the Regulation does not define 

at all the terms ‘heir’ and ‘legatee’, also in the light of different status 

that the beneficiaries of succession receive in different legal systems. 

Even though they are not therefore explicitly expressed in the 

Regulation, but the legislator has not referred to this end to the national 

legislation of the Member States, the terms ‘acceptance’ and ‘waiver’ 

should in any case be interpreted autonomously, so as to ensure a 
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correct and uniform application of the Regulation (like other terms and 

expressions used in the Regulation, e.g. of fundamental importance is 

the term ‘habitual residence’). They can refer both to the deed (or, 

maybe better, to the declaration made) and to the effect (acquisitive or 

not) which they produce, and it seems quite clear that the scope of 

application of the Regulation comprises the methods through which 

the assets of the estate are transferred to the beneficiaries of 

succession as well as the effects and terms through which such 

transfer takes place.  

Article 23(2)(e) provides that the law applicable to the succession 

regulates the acquisitive case or waiver of assets or rights to the 

succession.  

And it is to this law that the legal operator should refer to identify 

terms, effects and conditions of acceptance or waiver.  

Purchase methods of the assets of the estate differ among them, 

and the Regulation has not introduced (nor, on the other hand, could 

have) substantial law rules designed to harmonise the EU law in the 

area of succession.  

As far as the purchase methods of the assets of the estate are 

concerned, the European legal systems can be divided into three 

groups.  

The first group is composed of the systems where at the moment 

of the opening of the succession, the purchase of the assets on the 

part of the heirs is automatic (the so called system of saisine).  

The second group is composed of the systems where the 

purchase of the succession requires an act of acceptance (e.g. 

Belgium, France, Italy, Luxembourg, Spain and the Netherlands), 

which the person entitled to succeed can perform within a time limit 

set forth by the Law.  

Finally, there are systems where the purchase of the succession 

is intermediated by a public authority. 
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Some of these systems (e.g. Germany) actually provide for the 

automatic purchase. However, it is necessary to obtain the European 

certificate of succession (Erbschein) released by the judge in order to 

exercise the rights to the succession in practice. Moreover, such 

document is necessary to transcribe the purchase of the succession 

in the public registers (e.g. in the real estate registers). 

Again, there are systems where the succession is purchased 

only by means of acceptance, which should be formalised before a 

judge or notary public, and is followed by the issuing of a measure 

when such person enters into possession of the property or a 

certificate of succession (e.g. Austria, Estonia, Lithonia, Romania, the 

Czech Republic and Hungary).  

The procedure for the purchase of succession is, however, 

fundamentally different in common law countries (England and Wales, 

Ireland, Scotland, countries not bound by the Regulation), where prior 

to the transfer of the estate to the beneficiaries, a procedure of 

administration of the estate, which is broadly winding-up, is provided 

for.  

According to such system, the assets of the estate are attributed 

to the beneficiaries only after the payment of the debts under the 

succession, including tax debts (namely inheritance taxes).  

It is of the utmost importance as far as the systems that allow for 

the judicial intervention are concerned, to determine if acceptance or 

waiver, are part of the substantial law or part of the procedural law as 

the choice of one or other option could entail in some countries the 

application of instruments of other states. And this, with particular 

regard to common law systems, could bring about not insignificant 

applicative problems.  

The regulation concerns such situation pursuant to Article 29, 

whose analysis does not, however, constitute the object of this 

chapter.  
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For the reader’s convenience, the text of such law is stated 

anyway (which will be absolutely difficult to interpret): 

‘1. In case the appointment of an administrator is obligatory, that 

is to say obligatory upon request pursuant to the legislation of the 

Member State whose judicial authorities are competent to decide 

about the succession in accordance with this Regulation and in case 

the law applicable to the succession is a foreign law, the judicial 

authorities of that Member State can, when resorted to, appoint one or 

more administrators to the succession, in accordance with their 

national law, and subject to the conditions of this article.  

2. The administrator or the appointed administrators pursuant to 

this paragraph are entitled to execute the will of the deceased and/or 

administer the estate in accordance with the law applicable to the 

succession. In case such law does not provide for the administration 

of the estate on the part of a person who is not a beneficiary, the 

judicial authorities of the Member State where the administrator must 

be appointed, can appoint a third-party administrator in accordance 

with their national law if the latter requires it and if there is a serious 

conflict of interests among the beneficiaries and creditors or other 

persons having guaranteed to pay the debts of the deceased, or if 

there is a disagreement amongst the beneficiaries over the 

administration of the estate or if the estate is complex to administer 

due to the nature of the assets. 

The administrator or the appointed administrators pursuant to 

this paragraph shall be the only person(s) entitled to exercise the 

powers referred to in paragraph (2) or (3). 

3. The administrator or the appointed administrators pursuant to 

paragraph (1) shall exercise the powers to administer the estate which 

he or they may exercise under the law applicable to the succession. 

The appointing court can in its decision lay down specific conditions 

for the exercise of such powers in accordance with the law applicable 
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to the succession’. 

Where the law applicable to the succession does not provide for 

sufficient powers to preserve the assets of the estate or to protect the 

rights of the creditors or of other persons having guaranteed to pay the 

debts of the deceased, the appointing court may decide to allow the 

administrator(s) to exercise, on a residual basis, the powers provided 

for to that end by its own law and can in its decision lay down specific 

conditions for the exercise of such powers in accordance with that law. 

When exercising such residual powers, however, the 

administrator(s) shall respect the law applicable to the succession as 

regards the transfer of ownership of succession property, liability for 

the debts under the succession, the rights of the beneficiaries, 

including, where applicable, the right to accept or to waive the 

succession, and, where applicable, the powers of the executor of the 

will of the deceased. 

Notwithstanding paragraph (2), the court appointing one or more 

administrators pursuant to paragraph (1) can, by way of exception, 

where the law applicable to the succession is the law of a third State, 

decide to vest in those administrators all the powers of administration 

provided for by the law of the Member State in which they are 

appointed. 

When exercising such powers, however, the administrators shall 

respect, in particular, the determination of the beneficiaries and their 

rights to the succession, including their rights to a reserved share or 

claim against the estate or the heirs under the law applicable to the 

succession’.  

Also as far as the purchase of the legacy is concerned, there are 

differences, for example, Italy allows for the automatic purchase of the 

legacies with effects in rem subject to refusal, Germany does not allow 

for the legacies with effects in practice but only those with obligatory 

effects.  
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Consequently, Article 23(2)(e), with regard to the legatees, uses 

the expression ‘if necessary’, to take account of the fact that in some 

legal systems no transfer of assets in favour of the legatee takes place, 

but only the delivery of the goods instead as the property has been 

purchased automatically.  

 

2. Law applicable to the acceptance and waiver of the 
succession.  

Article 23 of the Regulation allows for the law identified in Article 

21 (namely the habitual residence of the deceased at the time of 

death) or choice of the deceased pursuant to Article 22 (namely the 

law on citizenship of the deceased at the time of the choice or death) 

regulates entire succession. Article 23(e), in particular, identifies in the 

law applicable to the succession, used as a reference with regard to 

the transfer to the heirs and, if necessary, to the legatees, of the 

assets, rights and of the obligations forming part of the estate, 

including the conditions and effects of the acceptance of the estate or 

of the legatee, namely of the waiver of the succession or of the legacy.  

As we have seen that the existing rules differ in different 

countries, some allowing for the automatic purchase, others for the 

necessity for acceptance, on the other hand, others providing for a 

specific procedure. Moreover, there are countries, like, for example, 

Italy where the accomplishment of some actions on the part of the 

persons entitled to succeed, entails the automatic purchase of the 

status of heir (tacit acceptance). 

This is confirmed also by Recital No 9 according to which the 

scope of the Regulation should be extended to all aspects of civil law 

relating to the succession due to death, namely it covers all forms of 

transfer of assets, rights and obligations by reason of death, whether 

by way of a voluntary transfer under a disposition of property upon 

death or by way of a transfer through intestate succession; 
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Reference should also be made to the law to the succession in 

order to identify the subjects liable for the debts under the succession 

(heirs, legatees, universal legatees), in application of Article 23(2)(g).  

Reference should be made to the same law in order to verify if 

the liability will be unlimited or limited to the value of the assets of the 

estate, and if there are rules on, and under which conditions, such 

liability can be limited.  

Moreover, in some countries, for instance Italy, there are laws 

which impose the acceptance with benefit of inventory to protect some 

categories of the persons entitled to succeed (for example the minors), 

what provides input for making clear that not all aspects of the 

acceptance or waiver of the succession are governed by the law to the 

succession.  

We should bear in mind that pursuant to Article 1(2)(b), the legal 

capacity of natural persons is excluded from the scope of the 

Regulation, with two exceptions:  

a) the capacity to inherit (Article 23(2)(c); b) the capacity to test 

and sign agreements as to succession (Article 26).  

The laws therefore which impose to certain subjects to accept 

with the benefit of inventory or, anyway, special forms of protection to 

purchase an estate or a legacy, shall not be covered by the material 

scope of the Regulation.  

Provisions in fact do not apply to, in the strict sense of the word, 

the form of the acceptance and waiver of the succession, but they aim 

to protect certain subjects, like those, subject to the protective 

measures in accordance with different legal systems involved. As far 

as minors are concerned, the provisions of the Hague Convention of 

19 October 1996 on Jurisdiction, Applicable Law and Measures for the 

protection of child (Hague 34), shall continue to apply, while as far as 

adults are concerned, the provisions of the Hague Convention of 13 

January 2000 on the international protection of adults (Hague 35) shall 
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apply.  

 

3. Law applicable to the form of the declarations of 
acceptance or waiver of the succession.  

The law applicable to the succession, as we have already seen, 

governs in general the purchase of the assets of the estate, and it is 

necessary thus, in principle, to apply such law also to identify the form 

of the declarations of acceptance or waiver.  

However, the Regulation contains an exception in Article 28, as 

it is clear that its purpose is to ease the situation of the persons entitled 

to succeed.  

Article 28 

Validity as to the form of a declaration concerning the acceptance 

or waiver 

A declaration concerning the acceptance or waiver of the 

succession, of a legacy or of a reserved share, or a declaration 

designed to limit the liability of the person making the declaration, shall 

be valid as to its form on the condition that it meets the following 

requirements: 

(a) law applicable to the succession pursuant to Article 21 or 

Article 22; or 

(b) law of the State in which the person making the declaration 

has his habitual residence. 

This provision, hence provides that the law of the place where 

the person makes the declaration, he has his habitual residence, in 

addition to normal criteria of connection used for the identification of 

the law applicable to such declarations (Article 21: law of the State of 

the habitual residence; Article 22: law of the State of citizenship).  

Such provision should be interpreted in connection with what 

referred to in Article 13.  

Moreover, it is also predicated on simplification grounds, which 
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shall be examined further on. Such provision allows for a special 

territorial jurisdiction in order to make such declarations, and it is also 

added to the rules of ordinary jurisdiction. Article 13 in fact allows for 

such declarations to be made before the courts of the Member State 

of his habitual residence in the form provided for by the law of that 

Member State (and it contains the connection with Article 28(b)). 

In these simplistic terms, the inapplicability of the law on renvoi 

must be interpreted with regard to the law referred to in Article 28(b). 

Article 34(1) in fact allows for the fact when the Regulation requires – 

in accordance with objective criteria (namely in the absence of the 

choice of law by de cuius) – the application of the law of a third State, 

also private international law rules of that State should be taken into 

account as well as a possible renvoi, which they apply either to the law 

of a Member State or to the law of a third State. Such provision 

pursuant to Article 34(2), is not applicable, for obvious reasons, with 

regard to the law referred to in Article 28(b).  

Consequently, if a person makes a declaration in a third State, 

he can apply, but always limited to the form of the declaration, the law 

of that State without renvoi.  

For example, the declaration of waiver of the succession of a 

Romanian citizen, who deceased in Romania, a place of his habitual 

residence, made by a Romanian citizen habitually resident in Italy, 

shall be valid, as far as the form is concerned, even though it has been 

made before an Italian Notary, (who, however, must apply the 

Romanian law, applicable to the succession pursuant to Article 21), 

although in accordance with the Romanian law (Article 1120 of the 

Civil Code) the declaration of waiver shall be made in a public form 

before a Romanian notary, that is to say for the residents abroad at 

the Romanian diplomatic and consular offices. As Romania is an EU 

Member State, it should accept the waiver in application of Article 

28(b), and Article 59 is applied for the Italian deed.  
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It is uncertain whether the provision of Article 28(b) is applicable 

also to the case when the succession shows elements of connection 

with third States.  

For example, in case the succession is entirely governed by the 

Italian law, as the deceased is a habitual resident in Italy, a person 

entitled to succeed, a resident in England, could waive the succession 

by means of a declaration received by an English notary. 

On the basis of Article 28(b), the reply should be affirmative, as 

such provision refers only to the form of the declaration, consenting 

the enforcement of the law where the person who makes it, has his 

habitual residence. However, as far as the competence to receive the 

declaration is concerned, Article 13 limits its scope to the ‘courts of the 

Member State of the habitual residence’ of the person who makes the 

declaration. As the United Kingdom has not yet exercised its right of 

opting in under Treaties in the area of judicial cooperation in civil 

matters, the Regulation does not apply, so it cannot be considered to 

this end as a ‘Member State’. I would therefore consider that such 

declaration cannot be made before an English notary, as he is 

incompetent, and it is therefore necessary to waive before a 

competent Italian authority (notary or registrar of the court, or the 

consulate).  

Finally, it is likely that the succession is entirely regulated by the 

law of a third State (because the deceased was a resident in that State 

or because it is in accordance with the Law), which imposes the 

enforcement of its Law also in the case of declarations of acceptance 

or waiver.  

In this case, if a person who wishes to make the declaration is a 

habitual resident in a Member State pursuant to Article 28(b), he can 

apply the law of that State as far as the form of the declaration is 

concerned. This is due to the fact that the Regulation is applicable from 

the Member State’s point of view. However, it is not at all certain that 
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such declaration will be accepted by the third State, not bound by the 

Regulation, on the basis of its law, the eligibility of a declaration made 

in another State must prevail. 

Finally, it should be borne in mind that as far as the form of the 

declaration, through which a person wishes to limit his liability for the 

debts under the succession is concerned, Recital No 33 provides that 

‘It should not be possible for a person who wishes to limit his liability 

for the debts under the succession to do so by a mere declaration to 

that effect before the courts or other competent authorities of the 

Member State of his habitual residence where the law applicable to 

the succession requires him to initiate specific legal proceedings, for 

instance inventory proceedings before the competent court. A 

declaration made in such circumstances by a person in the Member 

State of his habitual residence in the form provided for by the law of 

that Member State should therefore not be formally valid for the 

purposes of this Regulation. Nor should the documents instituting the 

legal proceedings be regarded as declarations for the purposes of this 

Regulation’. 

On the basis of such Recital therefore, it will be necessary to 

follow the procedures in accordance with the law applicable to the 

succession, which shall be the only one applicable to limit the liability 

for the debts under the succession.  

 
4. Special jurisdiction for the drawing up of deeds and 

waiver of the succession.  
Article 13 of the Regulation has introduced a special forum for 

the receipt of declarations of acceptance and waiver of the succession, 

which shall be added to the ordinary one, pursuant to Article 4, (which 

is that of the habitual residence of the deceased). Such provision was 

introduced, pursuant to Recital No 32, ‘In order to simplify the lives of 

heirs and legatees habitually resident in a Member State other than 
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that in which the succession is being or will be dealt with, this 

Regulation should allow any person entitled under the law applicable 

to the succession to make declarations concerning the acceptance or 

waiver of the succession’. In the absence of such provision, heirs and 

legatees in fact should have gone, in order to make such declarations, 

to the competent Member State pursuant to Article 4, with a 

consequent increase of costs and travelling times.  

This choice of an alternative forum is, however, not absolute 

because the law accepts it only in case when in accordance with the 

Law of that Member State (namely of the Member State other than the 

one where the Law governs the succession), the aforesaid 

declarations can be made before a court.  

This shall provide a real simplification to the cases where two 

different States allow for substantially equivalent formalities as to the 

purchase methods or waiver of the succession. In other words, the 

Law shall be usefully applicable in cases where two different countries 

belong to the group whose lex successionis provides that the estate is 

purchased through a declaration of acceptance made within the 

deadline in accordance with the Law. For example, in the case of 

succession concerning a deceased with a habitual residence in 

Belgium (country where the estate is purchased, subject to 

acceptance), the person entitled to succeed, habitually resident in 

Italy, can thus make a declaration of acceptance by means of a public 

deed received by an Italian Notary, and such deed shall be 

enforceable pursuant to art 59 of the Regulation in Belgium in order to 

obtain the transfer of the property and of the possession of the estate 

and, if necessary, to complete the formalities in the public registers.  

Pursuant to Article 13 it cannot, however, be used in the 

countries, which impose purchasing procedures of the estate not 

equivalent to that of the Member State of the habitual residence of the 

person who intends to make declarations.  
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This is due to the fact that while as far as the form of the 

declaration to be made before a court of the Member State is 

concerned, Article 28 is applicable, reference should be made to the 

lex successionis in order to determine if the declaration can be made. 

Consequently, if the law of the State to the succession, provides 

that the estate is purchased at the end of a procedure allowing for the 

issue of a certificate on the part of a court, the special court cannot be 

resorted to.  

The law is deemed as exceptional, and therefore it cannot be 

applied to the declarations made after the opening of the succession. 

Such special court therefore cannot be used to make declarations of 

waiver of the succession or of the exercise of the protection and 

safeguard of interests prior to the death of the person whose 

succession is in question.  

Strangely enough, art 13 while in its column expressly refers to 

the waiver of the succession, in text, instead, it makes no reference of 

it, merely referring to the acceptance of the succession of the legatee 

or of a share. 

The waiver should be included in the declaration designed to limit 

the liability of the person concerned, in respect of the liabilities under 

the succession, due to the waiver, the heir does not succeed the legal 

person of the deceased, and thus the liabilities.  

Moreover, there are legal systems (e.g. Italy, France) where the 

liability for the debts under the succession exists also in the presence 

of acceptance of the succession; this happens when the person 

entitled to succeed accepts with the benefit of inventory. It has been 

rightly noted that the trend pointing to the coincidence between 

jurisdiction and applicable law should determine the disappearance of 

the applicative problems concerning incompatible institutions with the 

procedural norms of the forum namely unknown to it, even though as 

the method of application shows pursuant to Article 13, it is not 
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excluded that the judge (or the notary) must apply foreign law.  

Moreover, it should be noted that from the subjective point of 

view, the law does not refer to the heir’s person or the legatee’s person 

(although it is the most common case), but generally to ‘any person’. 

This implies reference to the Law to the succession to identify in actual 

fact the persons who can make such declarations. 

Article 13 again applies to the declarations made in a formal way 

therefore the hypothesis according to which the acceptance of the 

succession depends on the heir’s behaviour (tacit acceptance of the 

succession) shall not be provided for by that Law. In other words, a 

creditor who wishes to claim that the liability of the heir for the debts 

under the succession, assuming that he engaged in behaviour, which 

pursuant to the law applicable to the succession, constitutes 

acceptance of succession, cannot use the special court referred to in 

Article 13, but he should resort to the judge, who will be responsible 

according to the general rules pursuant to Article 4, and the following 

Articles of the Regulation.  

The competent court according to Article 13 is a special court, 

which supplements other courts provided for by the Regulation. The 

Law in fact does not allow for the exclusivity of the court. Moreover, as 

it is clear on the basis of Recital No 32, it was introduced in order to 

‘simplify the lives of heirs and legatees’ and therefore its use cannot 

be optional. Consequently, in the case of coincidence between the 

habitual residence of the deceased and of the heir or legatee, the 

general rule referred to in Article 4, shall be applicable. If necessary, 

Article 10 can be applied, which allows for subsidiary jurisdiction. 

Finally, if nobody was a resident in another Member State and 

no other court can be applied because it is difficult to apply the rules 

as they compel a person to move to another State), Article 13 can be 

referred to.  

A prior condition for the applicability of Article 13 lies in the fact 
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that the person concerned has his ‘habitual residence’ in a Member 

State (other than the State whose law is applicable to the succession). 

The concept of the ‘habitual residence’, as it is well known, is not 

explicitly defined by the Regulation, even though the Recitals provide 

the commentator with important guidelines, neither for the purpose of 

its qualification, please refer to national systems of the Member States, 

and which shall thus be given an autonomous interpretation.  

The notion of the habitual residence referred to in Article 13 – as 

national jurisdiction – cannot in any case be different from the one 

referred to in general, and as a connecting factor, in Article 21, in order 

to determine the law applicable to the succession.  

Article 13 does not provide for anything with regard to the rules 

in accordance to which who made the declaration in a Member State, 

must let it be known to another State or to the other States.  

The matter is of considerable relevance with regard to the 

limitation of liability for the assets of the estate as it is likely that the 

law to the succession allows for tight deadlines not only to make the 

declaration, but to inform the competent authority as well. The 

consequences could be disastrous for the heir. He could be convinced 

that he has limited his liability for the debts under the succession 

through e.g. an acceptance with the benefit of inventory, but, however, 

due to a procedural error or due to the expiration of a period, can be 

liable for such debts. Recital No 32, in that respect, makes reference 

to a principle of self-responsibility setting forth the following ‘Persons 

choosing to avail themselves of the possibility to make declarations in 

the Member State of their habitual residence should themselves inform 

the court or authority, which is or will be dealing with the succession, 

of the existence of such declarations within any time limit set by the 

law applicable to the succession’. Probably the solution will need to be 

found in the form of an amendment of the substantive laws of the 

single states, which allow for and regulate the methods of 



MURITANO  ACCEPTANCE AND WAIVER 

JUST/2013/JCIV/AG/4666 327 JUST/2013/JCIV/AG/4666 

communication of the declarations made in another Member State 

pursuant to Article 13 of the Regulation.  

 

5. Acceptance of succession and lex rei sitae.  
As broadly set out in Article 23(2)(f) as to the application of the 

lex successionis, the question of relations between this law and the 

law of the place of the property, is raised, which governs the transfer 

of the property and possession, in case the laws are different.  

The proposal contained a specific provision (Article 21 – 

Application of the law of the State in the place in which the property is 

located) which excluded the application of the lex successionis to 

coordinate the laws governing the succession with the internal laws 

mandatory /non-derogable of the State where the assets of the estate 

are located. However, the law allows for the application of the lex rei 

sitae not absolutely, but within limits under which the latter would 

require further formalities with regard to those provided for by the law 

applicable to the succession.  

This provision has disappeared in its final version of the 

Regulation, which limits to Article 1(2)(l), and excludes from its 

application ‘any recording in a register of rights in immovable or 

movable property, including the legal requirements for such recording, 

and the effects of recording or failing to record such rights in a register’. 

On the other hand, the Regulation itself contains a rule, which seems 

contradictory and of problematic interpretation - Article 9(5), and it 

provides that the European Certificate of Succession constitutes a 

valid document for the recording of the assets of the estate in the 

adequate register of a Member State, without prejudice to Article 

1(2)(k) and (l).  

The repeal of Article 21 and the provision made in Article 1(2)(l) 

seem thus to confirm that the recording of a right in immovable or 

movable property remains to be governed by the lex rei sitae also as 
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to the effects of the recording. The lex rei sitae in fact could provide 

that and it generally provides that only certain claims can be found in 

the land registers. 

The question is settled by the Regulation with regard to the public 

deeds, as it contains in Article 59 a specific provision for the 

recognition, a part from a provision for the execution, of the public 

deeds. Article 59(1) in fact provides that ‘In the light of its general 

objective, which is the mutual recognition of decisions given in the 

Member States in matters of succession, irrespective of whether such 

decisions were given in contentious or non-contentious proceedings, 

this Regulation should lay down rules relating to the recognition, 

enforceability and enforcement of decisions similar to those of other 

Union instruments in the area of judicial cooperation in civil matters’, it 

means that the Law will enable the public deed to produce in one 

Member State all the effects typical of notarial deeds. So in so far as 

therefore a Member State allows for the public deed as an instrument 

suitable for the performance of formalities in a public register, the 

foreign deed, which complies with Article 3(1)(i) of the Regulation, 

shall be suitable as well.  

In so far as instead the procedure of acceptance of the 

succession required by the lex successionis is different from the 

purchasing procedure required by the lex rei sitae, it cannot be used 

in place of the formalities required by the lex rei sitae.  

However, as already mentioned, the Regulation introduces the 

European Certificate of Succession. It should therefore check if such 

provision substitutes the need to respect the procedures of transfer of 

the estate in accordance with the Law on the allocation of assets. This 

issue will be examined in the next paragraph.  

 
6. Acceptance of succession, European Certificate of 

Succession and transcription in the public registers (hints).  
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The topic of the European Certificate of Succession (ECS) will 

be subject to a specific analysis in this volume. But it is clearly linked 

to the matters relating to the purchase of estates and legacies as the 

Regulation indicates such document as a suitable instrument for the 

recording in the public registers of rights in immovable or movable 

property.  

At this point, we will limit our paper to some hints about significant 

problems, which the Regulation raises, and we will give some 

answers.  

The European Certificate of Succession constitutes, according to 

Article 9(5) of the Regulation, a suitable instrument for the recording 

of the assets of the estate in the relevant register of a Member State, 

subject to Article 1(2)(k) and (l). This last provision provides that the 

nature of rights in rem are excluded from the scope of the Regulation 

(letter (k)) and any recording in a register of rights in immovable or 

movable property, including the legal requirements for such recording, 

and the effects of recording or failing to record such rights in a register 

(letter (l)). 

These two laws show that there is some amount of certainty as 

far as the transfer of immovable property to heirs and legacies is 

concerned because if it is true that in principle the transfer is governed 

by the Law applicable to the succession (Article 23(2)(e)), it is likewise 

true that Article 1(2) allows for ‘The following are excluded from the 

scope of this Regulation: […] l) any recording in a register of rights in 

immovable or movable property, including the legal requirements for 

such recording, and the effects of recording or failing to record such 

rights in a register’.  

Again Recital No 18 reminds about the fact that: ‘The 

requirements for the recording in a register of a right in immovable or 

movable property should be excluded from the scope of this 

Regulation. It should therefore be the law of the Member State in which 
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the register is kept (for immovable property, the lex rei sitae), which 

determines under what legal conditions and how the recording must 

be carried out and which authorities, such as land registers or notaries, 

are in charge of checking that all requirements are met and that the 

documentation presented or established is sufficient or contains the 

necessary information’.  

The Regulation though adds that ‘In order to avoid duplication of 

documents, the registration authorities should accept such documents 

drawn up in another Member State by the competent authorities 

whose circulation is provided for by this Regulation. […]This should 

not preclude the authorities involved in the registration from asking the 

person applying for registration to provide such additional information, 

or to present such additional documents, as are required under the law 

of the Member State in which the register is kept, for instance, 

information or documents relating to the tax payments’.  

As it can be noted, the link between the provisions of the 

Regulation and its Recitals represents the symptom of the sensitivity 

of the problem relating to the performance of the formalities in the land 

registers also due to the fact that it is important to consider that in 

different Member States, the rules differ significantly.  

It is enough to consider that in some legal systems, the recording 

in the land registers acquires constitutive while in the others it acquires 

a declaratory effectiveness.  

The difficulties of interpretation emerge from the contemporary 

provision of a principle and exception, because on the one hand Article 

9(5) defines the ECS as a ‘suitable instrument’ for the recording of 

assets of the estate, on the other hand it does not seem as such for 

the rights in rem, nor for any recording in a register of rights in 

immovable or movable property, including the legal requirements for 

such recording as they are excluded from the scope of the application 

of the Regulation.  
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Recital No 68, provides that  

‘The authority which issues the Certificate should have regard to 

the formalities required for the registration of immovable property in 

the Member State in which the register is kept. For that purpose, this 

Regulation should provide for an exchange of information on such 

formalities between the Member States’. 

Such provision (but the Recitals are known to be of an 

interpretative nature) seems questionable, but it rather appears to be 

contradictory, as the European Certificate of Succession is issued by 

an authority before which there is an applicant, but who may not 

express purchase intent of the assets of the estate. The recording in 

the public registers in fact marks a change in a legal framework of 

ownership of the property, and this can only be considered as the fruit 

of the willingness to negotiate, which should be expressed in 

accordance with the law applicable to the succession. It should also 

be considered that the recording in the public registers may be made 

subject to the payment of taxes; and the Regulation does not deal with 

this matter, but, to the contrary, the taxation is excluded from the scope 

of the Regulation, Article 1(1).  

Recital No 71:  

‘The Certificate should produce the same effects in all Member 

States. It should not be an enforceable instrument in its own right, but 

should have an evidentiary effect and should be presumed to 

demonstrate accurately elements, which have been established under 

the law applicable to the succession or under any other law applicable 

to specific elements, such as the substantive validity of dispositions of 

property upon death’.  

It has also been noted that in the presence of the exclusion 

referred to in Article (1)(1)(k)), concerning the nature of the rights in 

rem, it would not be possible to use the ECS to record in the real estate 

registers the purchase of rights in rem unknown in the national law of 
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the Member State as to the allocation of assets.  

Nor, finally, is the nature of the ECS clear yet, namely it is not 

clear if it is an authentic instrument, a pre requisite which according to 

the legal systems of many States, the certificate must contain so that 

it can be used for the registration in the public registers.  

A possible way out, as pointed out by some authors, is the one 

which enhances the aim of ECS, referred to in Article 3: 

‘1. The Certificate is for use by heirs, legatees having direct rights 

in the succession and executors of the will or administrators of the 

estate, who in another Member State need to invoke their status or to 

exercise respectively their rights as heirs or legatees and/or their 

powers as executors of the will or administrators of the estate’. 

If that is considered, and if the fact is taken into account that the 

Regulation seeks to remedy the variety of the rules today in force, 

which differ among States, and do not always permit to provide proof 

of the capacity of the heir, legatee or of the administrator within their 

own documents of their own procedures, the view can be taken that 

precisely the ECS is the probatory antecedent of the subsequent 

purchasing deed of the succession or of the legacy, and, in this 

respect, it facilitates heirs and legal legatees, who should not need to 

complete procedures any more provided for by the legislation of the 

referring State to obtain the registration of the purchase in their own 

name. They will show their ECS, and on the basis of this document, 

they can carry out purchasing formalities of the succession and of the 

legacy provided for by the State where the registration will have to be 

carried out.  

This view does not appear unreasonable; the consideration of 

the ECS as a pre requisite to obtain the entry of the immovable 

property in their own name according to the procedures of the State 

where the property is located, would make the movement of property 

even more certain, above all when considering the important effects 
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produced by the ECS in this regard and which are referred to in Article 

9 of the Regulation. Under Article 9(2) in fact: 

‘The Certificate shall be presumed to demonstrate accurately 

elements, which have been established under the law applicable to the 

succession, or under any other law. The person mentioned in the 

Certificate as the heir, legatee, executor of the will or administrator of 

the estate shall be presumed to have the status mentioned in the 

Certificate and/or to hold the rights or the powers stated in the 

Certificate, with no conditions and/or restrictions being attached to 

those rights or powers other than those stated in the Certificate,’ 

while paragraph (3) provides that 

‘Any person who, acting on the basis of the information certified 

in a Certificate, makes payments or passes on property to a person 

mentioned in the Certificate as authorised to accept payment or 

property, shall be considered to have transacted with a person having 

authority to accept payment or property, unless he knows that the 

contents of the Certificate are not accurate or is unaware of such 

inaccuracy due to gross negligence’. 

In other words, the ECS seems to introduce new rules which 

affect the property circulation, in particular by assuming that there is 

good faith of the party purchasing as heir as opposed to the party 

appearing such on the basis of the ECS, and reinforcing, thus its 

position, taking precedence over national regulations.  

Just to give you an example, on the basis of this view, in the 

presence of succession of a citizen having immovable property in Italy, 

governed by the Italian Law, the heir, producing the ECS, issued by 

an authority of another State, to the Italian Notary (the ECS will attest 

by all means his status of heir certified by the authority of such State) 

will be able to proceed before the Notary with the acceptance of the 

succession and with the respective recording in the real estate 

registers.  
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However, it can be noted that prior to the issue of the ECS to 

proceed at that point with the formality required by the State where the 

property is located, is not required by the Regulation.  

In the abstract, it is even possible that a person makes a 

declaration of acceptance of the succession, irrespective of the issue 

of the ECS as he is allowed to do so if he is a habitual resident in a 

Member State other than the one competent pursuant to Article 4, 

Article 13.  

The possibility that a number of deeds gains entry in the land 

registers makes possible, on the other hand, the existence of a conflict 

between them.  

Think of the case in which a person, with the ECS, proceeds to 

accept the succession in a Member State and obtains the recording in 

his name of the purchase of an immovable property and that this is 

done by another person, but without a ECS. It is obvious that one of 

the two acceptances was preceded by the issue of the ECS, and this 

does not make it better than the other. On the contrary, the conflict will 

arise, which will be resolved because (but this is a general 

consideration) doubtless the absolute certainty of the capacity of heir 

is the aim, to say the least ambitious, to obtain on the basis of 

certificates or public deeds other than a decision made by cross 

examination of the parties concerned. It is possible to further deem 

that the ECS constitutes the instrument for the recording of the 

property in the land registers, but, which should be integrated, if 

necessary, on the basis of single national regulations.  

The argument that the ECS cannot be used as it represents a 

‘non authentic’ deed, can be in fact overcome taking into consideration 

the fact that it is a new document, which was introduced for the first 

time by an EU act, whose nature shall be identified autonomously also 

on the basis of the aims and the spirit of the Regulation, which aims to 

simplify the legal measures necessary for the ‘management’ of the 
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cross-border succession. It should not therefore be excluded that it 

can be qualified as a public deed sui generis, and that the Regulation 

complements in this respect the internal laws of the Member States 

providing that a further instrument for the recording in the land 

registers is added to the existing ones, without prejudice to the fact 

that the registration shall be performed in accordance with the 

procedural rules of the Member States and that the effects produced 

by it, shall not be superior to those conferred upon them by the Law of 

the States.  

In short, we could say that the recording of property and rights in 

land registers is an action of ‘variable geometry’. A recording can be 

performed on the basis of declarations of acceptance made in 

accordance with the Law applicable in the State where the property is 

located; or on the basis of declarations of acceptance made according 

to the Law applicable in the State where the property is located, but 

preceded by the issue of the ECS; or on the basis of only the ECS.  

It can be declared with absolute certainty that the holder of a 

property in the land registers is a beneficial owner, it cannot, however, 

be guaranteed by the use of one or other instrument.  

We live in uncertain times and the law is not at all predictable. 

The same Regulation, while governing the effects of the ECS, limits 

itself to introducing a presumption in good-faith: it facilitates, but it does 

not resolve.  

Until the first court decisions are ruled, in particular on the part of 

the EU Court of Justice, we will have to live in a state of uncertainty, 

and the only choice, which the pragmatic minds will thus be given to 

offer their clients, will be namely to make a choice among different 

uncertainties. 
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1. The new European rules on jurisdiction in succession 
matters: the founding principles 

As known, the intervention of the European Union in the field of 

succession law1 is intended to improve the correct functioning of the 

                                                            
1 Regulation (EU) No 650/2012 of the European Parliament and of the Council 

of 4 July 2012 on jurisdiction, applicable law, recognition and enforcement of 
decisions and acceptance and enforcement of authentic instruments in matters of 
succession and on the creation of a European Certificate of Succession (EU 
Succession Regulation) [2012] OJ L 201/107, on which, on the proposal and on the 
final text, see Angelo Davì, ‘L’autonomie de la volonté en droit international privé des 
successions dans la perspective d’une future réglementation européenne’ [2004] 
RDIPP 43; Angelo Davì, ‘Riflessioni sul futuro diritto internazionale privato europeo 
delle successioni’ [2005] RDIPP 297; Jonathan Harris, ‘The Proposed EU Regulation 
on Succession and Wills: Prospects and Challenges’ [2008] Trust LI 181; Alberto 
Malatesta, ‘The Lugano Opinion and its Consequences in Family and Succession 
Matters’ in Alberto Malatesta, Stefania Bariatti and Fausto Pocar (eds), The External 
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internal market and to remove the obstacles European citizens may 

encounter in planning the devolution of their assets for the purposes 

of their succession. As known, fragmentation of substantive private 

law and disharmony of solutions at the private international law level 

                                                            
Dimension of EC Private International Law in Family and Succession Matters (1st 
edn, Cedam 2008) 19; C. Mariottini, ‘The Internal and External Dimensions in the 
Harmonization of European Conflict Rules on the Administration of Estates’, ibid 375; 
Andrea Santini, ‘The Doctrine of Implied External Powers and Private International 
Law Concerning Family and Succession Matters’, ibid 31; Anatol Dutta, ‘Succession 
and Wills in the Conflict of Laws on the Eve of Europeanisation’ [2009] RabelsZ 547; 
Erik Jayme, ‘Party Autonomy in International Family and Succession Law: New 
Tendencies’ [2009] YPIL 1; Eva Lein, ‘A Further Step Towards a European Code of 
Private International Law: The Commission Proposal for a Regulation on 
Succession’ [2009] YPIL 119; Andrea Bonomi, ‘Successions internationales: 
conflicts de lois et de jurisdictions’ (2010) 350 RCADI 91; Andrea Bonomi, ‘Prime 
considerazioni sulla proposta di regolamento sulle successioni’ [2010] RDIPP 877, 
912; Andrea Bonomi, ‘Il regolamento europeo sulle successioni’ [2013] RDIPP 293; 
Andrea Bonomi and Christina Schmid (eds), Successions internationales – 
Réflexions autour du futur règlement européen et son impact pour la Suisse 
(Schulthess 2010); Peter Kindler, ‘La legge regolatrice delle successioni nella 
proposta di regolamento dell’Unione europea: qualche riflessione in tema di 
carattere universale, rinvio e professio iuris’ [2011] RDI 422; Jonathan Fitchen, 
‘“Recognition”, Acceptance and Enforcement of Authentic Instruments in the 
Succession Regulation’ [2012] JPIL 323; Paul Lagarde, ‘Les principes de bases du 
nouveau règlement européen sur les successions’ [2012] RCDIP 691, 731; Tito 
Ballarino, ‘Il nuovo regolamento europeo sulle successioni’ [2013] RDI 1116; Andrea 
Bonomi and Patrick Wautelet (eds), Le Droit Européen des successions – 
Commentaire du Réglement No. 650/2012 du 4 juillet 2012 (Bruylant, 2013); 
Domenico Damascelli, Diritto internazionale privato delle successioni a causa di 
morte (dalla l. n. 218/1995 al reg. UE n. 650/2012) (1st edn, Giuffrè 2013) 113; Pietro 
Franzina and Antonio Leandro, ‘Il nuovo diritto internazionale privato delle 
successioni per causa di morte in Europa’ [2013] NLCC 275, 330; Pietro Franzina 
and Antonio Leandro, Il diritto internazionale privato europeo delle successioni 
mortis causa (1st edn, Giuffré 2013); Georges Khairallah and Mariel Revillard, Droit 
européen des successions internationales - Règlement du 4 juillet 2012 (1st edn, 
Defrénois 2013); Angelo Davì and Alessandra Zanobetti, Il nuovo diritto 
internazionale privato europeo delle successioni (1st edn, 2014); Peter Stone, EU 
Private International Law (3rd edn, Elgar 2014) 514; Javier Carrascosa Gonzáles, El 
Reglamento Sucesorio Europeo 650/2012 de 4 de julio 2012 – Análisis crítico (1st 
edn, Editorial Comares 2014); Ulf Bergquist and others, Commentaire du Reglement 
Europeen sue les Successions (1st edn, Dalloz 2015); José Luis Iglesias Buigues 
and Guillermo Palao Moreno, Sucesiones Internacionales – Comentarios al 
Reglamento (UE) 650/2012 (1st edn, Tirant Lo Blanch 2015). See also the study of 
the Max Planck Institute for Comparative and International Private Law, Comments 
on the European Commission’s Porposal for a Regulation of the European 
Parliament and of the Council on jurisdiction, applicable law, recognition and 
enforcement of decisions and authentic instruments in matters of succession and 
the creation of a European Certificate of Succession [2010] RabelsZ 74. 
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foster legal uncertainty, which is detrimental to the proper functioning 

of the internal market.2 

Regulation (EU) No 650/2012 (hereinafter Succession 

Regulation) covers all the main aspects of private international law, 

international civil procedure, recognition and enforcement of 

decisions, and acceptance of authentic instruments, whilst also 

creating the Succession Certificate. In particular, the creation of 

uniform rules on jurisdiction, binding for almost all Member States, is 

essential to avoid possible multiple procedures and, by strict 

consequence, possible inconsistent decisions issued within the 

European judicial space.  

Indeed, this issue was particularly felt in the context of 

succession procedures, in which the rules of jurisdiction differ greatly 

from one Member State to another, making their harmonisation a 

difficult task, as proven by the scares ratification of international 

treaties in such a field.3 In this context, the most characteristic feature 

is not only the adoption of different heads of jurisdiction, but also the 

different approach followed in respect of movable and immovable 

properties. While national legal systems adopt criteria such as the last 

                                                            
2 Succession Regulation, Recitals Nos 1, 7 and 8. 
3 Amongst the few relevant exception, see the Nordic Convention on 

Successions of 19 November 1934, concluded between Finland, Iceland, Norway, 
Sweden, and Denmark. On this point, see the Study of the Deutsches Notarinstitut, 
Étude de droit comparé sur les règles de conflits de juridictions et de conflits de lois 
relatives aux testaments et successions dans les Etats membres de l’Union 
Européenne (2002) 15, and 43 for the other international treaties adopted in 
succession matters. 
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domicile of the de cuius,4 or his/her nationality5 as the main ground of 

jurisdiction, this rule is often paired with the conferral of exclusive 

competence upon the assets located in the territory of the State.6  

Avoiding fragmentation of heads of jurisdiction represents one of 

the main goal of the Succession Regulation. Acknowledging the 

peculiarity of the subject matter, and in order to achieve a swift and 

uniform administration of cross-border successions, the new 

European regime adopts as general head of jurisdiction the habitual 

residence of the deceased. This court will have jurisdiction over all 

assets, regardless their location. More in detail, of relevance is the last 

habitual residence of the de cuius at the time of death (amplius, see 

infra). This rule can be derogated from only in a limited number of 

circumstances, which are mostly connected with the exercise of party 

autonomy, and with cases in which the last habitual residence of the 

de cuius is not localised in a Member State.7 The habitual residence 

as the main head of jurisdiction8 represents a considerable change for 

those legal systems whose national rules on jurisdiction valorised the 

                                                            
4 This approach is followed, among others, by Romania (art 151(6) 

International Private Law Act 105/1992; see also the Decision No 8604 of 31 October 
2005 of the High Court of Cassation and Justice, also available on the database of 
the research project Towards the entry into force of the succession regulation: 
building future uniformity upon past divergences, < 
www.ddg.unige.it/index.php/ricerca/ricerca-internazionale/865-towards-the-entry-
into-force-of-the-succession-regulation-building-future-uniformity-upon-past-
divergences> accessed 30 November 2015), Belgium (art 635(4) of the Judicial 
Code and art 110 of the Civil Code), Spain (art 22(3) of the Ley Orgánica n 6/1985 
de 1 de julio de 1985 del Poder Judicial). 

5 This is the case of Italy (art 50 of the Legge 31 maggio 1995 n 218, Riforma 
del sistema italiano di diritto internazionale privato) and Austria (§ 21 AußStrG).  

6 This is the case, among others, of Italy (art 50 of the Legge 31 maggio 1995 
n. 218), Spain (see art 22(3) Ley Orgánica n 6/1985 and the following amendments 
brought by the Ley Orgánica 7/2015, de 21 de julio, por la que se modifica la Ley 
Orgánica 6/1985, de 1 de julio, del Poder Judicial; art 22quater Ley Orgánica 
7/2015), Portugal (art 77(2) of the Code of Civil Procedure), Belgium (art 635(1) of 
the Judicial Code), Austria (§ 22 AußStrG), Germany (art 23 ZPO).  

7 This is the case provided by arts 10 and 11 of the Regulation, which provide 
subsidiary jurisdiction rules.  

8 This element is also the main connecting factor in the European conflict of 
laws rules in succession matters.  
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nationality. 

The general ground of jurisdiction provided by Article 4 

Succession Regulation states that such jurisdiction covers the 

succession ‘as a whole’. Indeed, this expression also refers to the 

approach for which there is only one court with jurisdiction to rule on 

all succession matters. Clearly, the provision must be interpreted in 

accordance with the material scope of application of the Regulation, 

as covering all the issues related with all civil-law aspects of 

succession.9 On the other hand, the universality of jurisdiction has to 

be understood in the sense that it does not depend on the localisation 

of the assets within the court’s jurisdiction: the competent court has 

jurisdiction even on assets in another Member State or in a third 

State.10 As a consequence, it is excluded that more than one court can 

hold jurisdiction over different questions related to the same 

succession.11  

This leads to another fundamental principle that inspires the rules 

on jurisdiction: the coincidence between forum and ius. This is 

specifically reflected in the identity between the general jurisdiction 

rule provided by Article 4 Succession Regulation and the conflict of 

                                                            
9 With the exclusions explicitly listed in art 1(2) Succession Regulation.  
10 The United Kingdom, Ireland and Denmark are not bound by the 

Succession Regulation, and thus should be considered as ‘third countries’ for the 
scope of application of the Regulation. 

11 However, with regard to assets located in a third State, the court seised to 
rule on the succession may decide not to rule on such assets, if it may be expected 
that its decision will not be recognised or declared enforceable in that State. This 
possibility is though conditional upon the request of one of the parties (art 12 
Succession Regulation). The draft Regulation presented by the Commission 
contained another rule, that did not find its way into the final text, according to which 
‘Where the law of the Member State of the place in which property is located requires 
the involvement of its courts in order to take measures under substantive law relating 
to the transmission of the property, its recording or transfer in the public register, the 
courts of the Member State shall be competent to take such measures’. See 
Commission ‘Proposal for a Regulation of the European Parliament and of the 
Council on jurisdiction, applicable law, recognition and enforcement of decisions and 
authentic instruments in matters of succession and the creation of a European 
Certificate of Succession’ (hereinafter, the Commission Proposal) COM (2009) 154 
final art 9. For a comment, see the study of the Max Planck Institute (n 1).  
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laws rule in succession matters:12 in both cases, the main connecting 

factor is the habitual residence of the de cuius at the time of death. 

The application by the competent courts of their own domestic law is 

a worthy objective, since it has the advantage of making the 

proceeding easier to manage, less expensive, less time consuming, 

and fosters the smooth administration of justice in succession matters. 

For these reasons, the European lawmaker has provided specific rules 

to restore coincidence between forum and ius in cases in which it is 

undermined. These mechanisms can be activated in case the de cuius 

has exercised his right to choose the law applicable to his succession, 

according to Article 22 of the Succession Regulation.  

Despite the effectiveness of the rules of jurisdiction provided by 

the Succession Regulation, this has been subject to criticisms. Under 

certain aspects, the objective of uniformity does not seem to be 

reached to the fullest, mainly because the discipline laid down by the 

Regulation is rather complex and results in a coordination of different 

criteria. This leaves open a number of practical and theoretical issues 

that can interfere with the application of the new Succession 

Regulation. Moreover, it must be considered that not all Member 

States are bound by the Succession Regulation, since Denmark, 

Ireland, and the United Kingdom, for a number of reasons, did not take 

part in the Regulation; thus it is an open question of how to coordinate 

proceedings in cross-border succession cases where assets of the de 

cuius are to be found in both a Member State bound by the Regulation 

and in one of those three Member States.13 

 

2. The notion of ‘court’ for the purposes of the Regulation 
The Succession Regulation applies to all courts of the Member 

                                                            
12 Art 21(1). 
13 Andrea Bonomi, ‘Il regolamento europeo’ (n 1) 294; Elizabeth B. Crawford 

and Janeen M. Carruthers, ‘Speculation on the Operation of Succession Regulation 
650/2012: Tales of the Unexpected’ (2014) 22 ERPL 847.  
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States bound by the Regulation: these authorities are obliged to apply 

it, and to determine international jurisdiction according to its rules. In 

this sense, the punctual identification of what ‘court’ means for the 

purposes of the application of the Regulation becomes of crucial 

importance.  

In the first place, it must be noted that the term ‘court’ is 

traditionally subject to an autonomous interpretation.14 This is a 

consolidated principle in the European judicial space, since any other 

solution, namely a renvoi to domestic laws, would prejudice the 

uniform application of European Union law. The Court of Justice of the 

European Union (hereinafter Court of Justice) has interpreted the 

notion of ‘court’ in different fields. For example, under the Brussels I 

rules this has been considered also for the purposes of the rules on 

recognition and enforcement, given that only ‘decisions’ issued by a 

‘court’ enjoy such a freedom.15 In such a context, the Court of Justice 

has held that a ‘court’ issuing a ‘decision’ is meant as a jurisdictional 

organ of a Member State or as a body of a Member State whose 

jurisdictional powers are provided by the law, and which decides on its 

own authority on a matter between the parties.16 Even though it is not 

                                                            
14 As in other European instruments; reference is made to the Brussels I 

Regulation, on which see, in the context of the issue of the recognition of decisions, 
Louise Merrett, ‘Article 2’ in Ulrich Magnus and Peter Mankowski (eds), European 
Commentaries on Private International Law – Brussels Ibis Regulation (Sellier 2016) 
86, 88; Francesco Salerno, Giurisdizione ed efficacia delle decisioni straniere nel 
Regolamento (UE) n. 1215/2012 (rifusione) (Cedam 2015) 315; Andreas Schwartze 
and Pier Franco Soleti, ‘Articolo 32’ in Thomas Simons, Rainer Hausmann and Ilaria 
Queirolo (eds), Regolamento ‘Bruxelles I’ – Commentario al Regolamento (CE) 
44/2001 e alla Convenzione di Lugano (1st edn, IPR Verlag 2012) 689. 

15 See Merrett, ‘Article 2’ (n 14) 88 ff.; Rainer Hausmann and Laura Carpaneto, 
‘Articolo 1’ in Simons, Hausmann and Queirolo (n 14) 78. Cf Recital No 59 of the 
Succession Regulation, expressing the principle that the rules on recognition and 
enforcement of decisions of the Succession Regulation are intended to be consistent 
with those of other EU law instruments, namely the Brussels I Regulation. 

16 On the 1968 Brussels Convention (Convention on jurisdiction and the 
enforcement of judgements in civil and commercial matters [1968] [1972] OJ L 
299/32), see Case C-414/92 Solo Kleinmotoren GmbH v Emilio Boch [1994] ECR I-
2237, para 17. 
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possible to transpose automatically17 these principles expressed by 

the Court of Justice also in the context of the Succession Regulation, 

its case law plays an important role, especially when the wording of 

the instruments bears no difference.  

Furthermore, other than the principles that were developed by 

the Court of Justice, the extensive autonomous interpretation of the 

term ‘court’ is clearly adopted by Article 3(2) Succession Regulation. 

According to such provision, the term means ‘any judicial authority and 

all other authorities and legal professionals with competence in 

matters of succession’, as long as they exercise judicial functions.18 In 

this sense, it must necessarily be noted that the Regulation keeps in 

due consideration the specificities of succession matters. In the first 

place, it clearly includes – and binds – all authorities and professional 

that might have, under domestic law, a judicial function in succession 

matters. Furthermore, in the second place, Recital No 59 also 

acknowledged that in the subject matter, not all cases might be 

contentious in nature, and expressly states that the goal of the 

Regulation is the free movement of decisions ‘irrespective of whether 

such decisions were given in contentious or non-contentious 

proceedings’. 

Article 3(2) Succession Regulation thus envisages three different 

scenarios, in which the judicial power of the authorities and legal 

professionals involved either: a) derives directly from the law, b) from 

                                                            
17 Noting the similarities of the rules in the Brussels I Regulation and in the 

Succession Regulation Andrea Bonomi, ‘Prime considerazioni sulla proposta di 
regolamento sulle successioni’ [2010] RDIPP 875, 912; Thomas Rauscher, 
Internationales Privatrecht. Mit internationalem Verfahrensrecht (Müller 2012) 563; 
Franzina and Leandro, ‘Il nuovo diritto internazionale privato delle successioni per 
causa di morte in Europa’ (n 1) 330; Stone (n 1) 514; Lagarde, ‘Les principes de 
bases du nouveau règlement européen sur les successions’ (n 1) 731; Damascelli 
(n 1) 113. 

18 On the notion of judicial authority under that instrument, Patrick Wautelet, 
‘Article 3’, in Bonomi and Wautelet (n 1) 157; Guillermo Palao Moreno and Gabriel 
Alonso Landeta, ‘Artìculo 3. Definiciones’ in Buigues and Palao Moreno, Sucesiones 
Internacionales (n 1) 51, 56; Damascelli (n 1) 113.  
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a delegation by a judicial authority, or c) is exercised under the control 

of a judicial authority. 

This means that the Regulation does not define the concept of 

‘jurisdictional function’ as a whole, but it extends its scope of 

application to those authorities, which are not ‘judges’ in the true sense 

of the word, and brings them to the same level, although providing a 

series of requisites.  

As regards the notion of judicial authority, the guiding principles 

consolidated from the context of the 1968 Brussels Convention19 

onwards will continue to apply within the context of the Succession 

Regulation. Thus, it is understood that it covers any permanent 

authority of a Member State,20 which has been instituted by the law 

and exercises its functions autonomously and independently from 

other national bodies, in respect of the rights of defence of the 

parties.21 Furthermore, the definition also covers judicial organs with 

competence in non-adversarial proceedings, being understood that 

the Regulation also applies to non-contentious jurisdiction.22 

In hindsight, these are criteria which have been already subject 

to an extensive interpretation by the Court of Justice23 and did not 

prevent the inclusion of administrative authorities within the category, 
                                                            

19 On this point, Stefania Bariatti, ‘What are Judgements under the 1968 
Brussels Convention?’ [2001] RDIPP 5. 

20 Case C-129/92 Owens Banck Ltd. v Fulvio Bracco and Bracco Industria 
Chimica SpA [1994] ECR I-117, I-152 paras 17f. 

21 Sergio Maria Carbone, Lo spazio giudiziario europeo in materia civile e 
commerciale (6th edn, Giappichelli 2009) 18. Those principles were already 
expressed by the Court of Justice Case C-61/65 Vaassen-Goebbels v 
Beambtenfonds voor het Mijnbedrijf [1966] ECR eng spec ed 261.  

22 Elena D’Alessandro, ‘Il riconoscimento, l’esecutività e l’esecuzione delle 
decisioni e delle transazioni giudiziarie in materia successoria’ in Franzina and 
Leandro, Il diritto internazionale privato europeo delle successioni mortis causa (n 
1) 140; Bonomi, ‘Il regolamento europeo sulle successioni’ (n 13) 298; Damascelli 
(n 1) 45, 114. An important indication in this sense is also given by Recital No 59, 
which clarifies that the regime of recognition and enforcement of decisions operates 
‘irrespective of whether such decisions were given in contentious or non-contentious 
proceedings’.  

23 Case C-210/06 Cartesio Oktató és Szolgáltató bt [2008] ECR I-09641, para 
55; Solo Kleinmotoren GmbH (n 16) paras 17f. 
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provided that they exercise judicial functions, and act in guarantee of 

minimum standards of procedure. In every case, the identification of 

such authorities is not an easy task, considering that the names and 

functions of such authorities may vary considerably from country to 

country in the Union. 

Subsequently, in the context of other EU law instruments in the 

field of international civil procedure, the list of authorities whose 

characteristics and competences could be assimilated with the 

exercise of judicial functions has expanded. This emerged from the 

tendency to include ad hoc provisions, containing a broader definition 

of the term ‘court’, which includes even those authorities that are 

different from judicial bodies.24 

The approach adopted by the Succession Regulation seems to 

go beyond the definition contained in the cited instruments, being 

closer to the choices made in the context of the Regulation No 4/2009 

on maintenance.25 The inclusion of administrative authorities within the 

scope of application of the latter instrument was motivated by the same 

purpose of taking into account the relevant role played by non-judicial 

bodies in succession. In fact, like Article 2(2) of the Maintenance 

Regulation,26 Article 3(2) of the Succession Regulation includes in its 
                                                            

24 Cf Council Regulation (EC) No 1346/2000 on insolvency proceedings (EC 
Insolvency Regulation) [2000] OJ L160, art 2(d). 

25 Council Regulation (EC) No 4/2009 of 18 December 2008 on jurisdiction, 
applicable law, recognition and enforcement of decisions and cooperation in matters 
relating to maintenance obligations (EC Maintenance Regulation) [2009] OJ L7. The 
definition of the term ‘court’ given by art (2)(2) of the Maintenance Regulation is 
indeed very similar to the definition contained in art 3(2) of the Succession 
Regulation, stating that: ‘For the purposes of this Regulation, the term “court” shall 
include administrative authorities of the Member States with competence in matters 
relating to maintenance obligations provided that such authorities offer guarantees 
with regard to impartiality and the right of all parties to be heard and provided that 
their decisions under the law of the Member State where they are established: (i) 
may be made the subject of an appeal to or review by a judicial authority; and (ii) 
have a similar force and effect as a decision of a judicial authority on the same 
matter’. 

26 On this point Francesca Clara Villata, ‘Obblighi alimentari e rapporti di 
famiglia secondo il regolamento n. 4/2009’ (2011) 3 RDI 744 and Francesco Pesce, 
Le obbligazioni alimentari tra diritto internazionale e diritto dell’Unione europea (1st 
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scope of application even organs which are not judicial authorities, in 

order to avoid the risk of interpretative issues in the application of the 

Regulation.  

Indeed, whilst the interpretation of ‘court’ for the purposes of the 

application of the Succession Regulation to justices and tribunals does 

not raise particular issues, the European lawmaker had to take into 

consideration carefully the specificity of the subject matter, namely the 

circumstance that in some Member States succession matters might 

not be contentious in nature, or that contentious proceedings take 

place before non-judiciary bodies.27 It was therefore necessary to take 

into consideration those systems in which succession procedures are 

fully, or at least in part, managed by a notary or another authority 

different from the judge, like Registry Offices. On the other hand, there 

are Member States in which the notary is not intended to substitute 

completely the judicial authority in the exercise of jurisdiction, although 

they have an important role in succession procedures.28 

The issue is of paramount importance as regards the delimitation 

of the scope of application of the Regulation, in the perspective of 

extending the list of authorities bound to apply the uniform rules on 

jurisdiction.29 In this context, it must be remembered that the 
                                                            
edn, Aracne 2013) 118. 

27 Commission ‘Green Paper successions and wills’ COM(2005) 65 final, p 4: 
‘In some Member States the courts always have to be involved; in others, they are 
involved only in complex or contentious successions. Moreover, given that in many 
Member States the majority of successions are settled outside the courts, sometimes 
with the support of public bodies or certain legal professions, the possibility of 
international rules of jurisdiction regarding these bodies or professions must be 
considered’. 

28 On the eventuality of the application by notaries of the rules on jurisdiction 
laid down by the Succession Regulation, with particular reference to French notaries, 
see Pierre Callé, ‘Le notaire, les actes notaries et le droit international privé’ in 
Isabelle Dauriac and others (eds), Le droit entre tradition et modernité: Mélanges à 
la mémoire de Patrick Courbe (1st edn, Dalloz 2012) 78. 

29 Incidentally, it has been noticed that the same delimitation is not valid as 
regards the rules on applicable law, which must be applied to all the legal 
practitioners of the Member States dealing with succession matters. In this sense 
Carrascosa Gonzáles (n 1) 55, pointing out that while the Regulation gives particular 
attention in delimiting the rules on jurisdiction to judicial authorities, pursuant to art 
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provisions aimed at identifying such authorities are not intended to 

overcome the national rules which distribute the competence in 

succession matter among different bodies of each Member States, 

which will continue to be applied.30 This is clear from the wording of 

Article 2, according to which ‘the regulation shall not affect the 

competence of the authorities of the Member States to deal with 

matters of succession’.  

Furthermore, such delimitation has clear implications on the rules 

on recognition and enforcement of decisions. As mentioned, the latter 

notion is strictly connected with the nature of the issuing authority, for 

the purpose of all the rules of international civil procedure aimed at 

promoting the free movement of decisions. 

However, for the scope of identifying the authorities, different 

from judicial bodies, which fall within the definition of Article 3(2), the 

most important requisite that must be fulfilled is that they exercise 

judicial function, regardless of their nature; non-judicial authorities 

which are not exercising judicial functions are not covered by the 

definition of ‘court’ given by the Regulation.31  

Article 3(2) gives some indications on the elements that must be 

taken into consideration to determine whether a notary, or any another 

authority, can be considered a ‘court’. In particular these authorities 

must offer guarantees with regard to their impartiality and the rights of 

all parties to be heard. Additionally, parties must have the right to 

challenge these decisions before a court of law. Lastly, said decisions 

must have a similar force and effect as a decision of a judicial authority 

                                                            
3(2), it does not contain the same delimitation as regards the rules on the applicable 
law.  

30 Andrea Bonomi, ‘Il regolamento europeo’ (n 1) 298. 
31 Recital No 20. In this regard, the Max Planck Institute (n 1) 36, commenting 

the draft Regulation as contained in the Proposal of the Commission, suggested to 
emphasise the concept of ‘ruling’ as to the basic test to drawn the borderline between 
‘courts’ and other non-judicial authorities. Indeed, this expression was only used in 
the wording of art 4, which has been preserved in the current text, and it has not 
been included in the definition of court given by art 3(2). 
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on the same matter. Clearly, from a continental perspective, the most 

sensitive issue regards notaries, bound by the rules in international 

jurisdiction only in so far as they exercise a jurisdictional activity, a 

scenario that – as noted by Recital No 20 Succession Regulation – 

does not seem to be the general case in many Member States.32 

Should the notary be considered falling outside the definition of ‘court’, 

its deeds might still move across the European judicial space if this 

byproduct qualifies as an authentic instrument for the purposes of the 

Succession Regulation.33 

To avoid problems on the qualification of a ‘body’ as a ‘court’, 

States must communicate to the Commission the names and contact 

details of those authorities that qualify as ‘courts’ for the purposes of 

the Succession Regulation.34 This aims at avoiding the quality of 

‘court’ of a domestic authority being called into question.35  

 

3. The general rule of jurisdiction 
The main connecting factor, provided by Article 4 Succession 

Regulation as a general rule on jurisdiction in succession matters, is 

the last habitual residence of the de cuius at the time of death.36 The 

last habitual residence of the de cuius is the only general criterion of 

jurisdiction, in the sense that the other grounds provided by the 

                                                            
32 However, from an Italian perspective, part of the scholarship has identified 

the ‘divisione ereditaria’ as a delegated jurisdictional activity. See Paolo Pasqualis, 
‘La circolazione di atti pubblici in materia successoria in Europa’ in Franzina, 
Leandro, Il diritto internazionale privato europeo delle successioni mortis causa (n 
1) 171, 190. 

33 Succession Regulation, art 3(1)(i) and arts 59ff.  
34 Arts 78 and 79 of the Succession Regulation, which established the time 

limit of 16 January 2014, within which the Member States should have submitted to 
the Commission the mentioned communications.  

35 Cf Wautelet (n 18) 159. This is the conclusion reached by the Court of 
Justice in the context of the Insolvency Regulation: Case C-444/07 Mg Probud 
Gdynia sp. Z o.o. [2010] ECR I-417, para 40.  

36 Art 4 states that: ‘The courts of the Member States in which the deceased 
had its habitual residence at the time of death shall have jurisdiction to rule on the 
succession as a whole’.  
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Regulation are subsidiary and not alternative to the first one, being 

applicable only in presence of specific conditions. As mentioned, the 

possibility to derogate to the rule of Article 4 Succession Regulation 

exists only when the habitual residence is not located in any Member 

State,37 or if the de cuius has exercised his right to choose the law 

applicable to the succession pursuant to Article 22.38  

As a consequence, the Regulation represents a significant 

change for those Member States whose domestic rules on jurisdiction 

were based on the nationality of the de cuius, or adopted exorbitant 

rules of jurisdiction, such as the location of assets on their territory in 

case the de cuius was not resident in that country at the time of 

death.39 This is the case of Italy: compared to the domestic rules on 

international civil procedure,40 under the Succession Regulation the 

jurisdiction of Italian courts is now subject to relevant limitations since 

the succession of an Italian national habitually resident abroad will fall 

outside the jurisdiction of Italian courts, unless special heads of 

jurisdiction provided by the Regulation are to be applied.  

                                                            
37 It is the case foreseen by arts 10 and 11 Succession Regulation. The 

subsidiary jurisdiction rules of art 10 are applicable under the condition that the de 
cuius was not habitually resident in a Member State, while the forum necessitatis 
provided by art 11 can be activated only in exceptional circumstance, if results that 
no court of a Member State has jurisdiction pursuant to other provisions of the 
Regulation. 

38 As long as this law is the law of a Member State bound by the Regulation, 
as it will be seen in the following paras.  

39 E.g. in Spain, pursuant to art 22(3) of the Ley Orgánica n 6/1985 de 1 de 
julio de 1985 del Poder Judicial, Spanish authorities have jurisdiction when there are 
immovable properties in Spain.  

40 Reference is made to the Private International Law Act of 1995 (Legge 31 
maggio 1995 n 218, Riforma del sistema italiano di diritto internazionale privato), arts 
46 to 50. In summary, according to art 50 the jurisdiction of the Italian courts exist 
everytime that: a) the deceased was an Italian national at the time of the dead, b) 
the succession was opened in Italy, c) the assets of most economic significance are 
located in Italy, d) if the defendant is domiciled or resident in Italy, or has accepted 
the jurisdiction of the Italian courts, unless the proceedings concern immovable 
located in another State, or e) if the proceedings concern assets located in Italy. For 
a comment of this discipline, see Paolo Picone, ‘La legge applicabile alle 
successioni’, in Paolo Picone (eds), La riforma italiana del diritto internazionale 
privato (1st edn, Cedam 1998) 56. 
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The choice of the European lawmaker to valorise the habitual 

residence41 as a head of international jurisdiction is in line with other 

EU law instruments,42 and promotes thus a coordinated application of 

these instruments,43 which is particularly welcomed because of the 

connections between successions and family-related matters.44  

As known, the criterion of habitual residence is intended to 

express an effective connection between the legal relationship and the 

territory of a Member State and represents a genuine factual 

criterion.45 It must be highlighted that the subject whose habitual 

residence must be taken in consideration is that of the de cuius. In this 

investigation, the domicile of the heirs or the fact that not every asset 

is located in the territory of that State is irrelevant for the purposes of 

this assessment. Specifically with regard to this last issue, whilst 

                                                            
41 On the habitual residence as a head of jurisdiction in international civil 

procedures, see Jürgen Basedow, The Law of Open Societies – Private Ordering 
and Public Regulation in the Conflict of Laws (1st edn, Brill 2015) 311. 

42 Reference is made to the Council Regulation (EC) No 2201/2003 
concerning jurisdiction and the recognition and enforcement of judgments in 
matrimonial matters and the matters of parental responsibility, repealing Regulation 
(EC) No 1347/2000 (Bruxelles IIbis Regulation) OJ L 338, arts 3, 8 and 9, and to 
Council Regulation (EC) No 4/2009 (n 25) art 3. See ex multis Carola Ricci, ‘Habitual 
Residence as a Ground of Jurisdiction in Matrimonial Disputes: From Brussels II-bis 
to Rome III’ in Alberto Malatesta, Stefania Bariatti and Fausto Pocar (n 1) 207. 

43 Pietro Franzina, ‘Ragioni, valori e collocazione sistematica della disciplina 
internazionalprivatistica europea delle successioni mortis causa’, in Franzina and 
Leandro, Il diritto internazionale privato europeo delle successioni mortis causa (n 
1) 14. 

44 Andrea Bonomi, ‘The Interaction Among the Future EU Instruments on 
Matrimonial Property, Registered Partnerships and Successions’ [2011] YPIL 217. 
In this regard, the Proposal for a regulation on matrimonial property regime has 
recently been abandoned, due to the failure to reach a political agreement among 
all Member States in December 2015, in favour of an instrument of enhancement 
cooperation: see the Proposal for a Council Decision authorising enhanced 
cooperation in the area of jurisdiction, applicable law and the recognition and 
enforcement of decisions on the property regimes of international couples, covering 
both matters of matrimonial property regimes and the property consequences of 
registered partnerships (COM(2016) 106 final). 

45 The choice of the European lawmaker was generally welcomed by the 
doctrine: see Peter Kindler, ‘From Nationality to Habitual Residence: Some Brief 
Remarks on the Future Regulation on International Successions and Wills’¸ in 
Katharina Boele-Woelki and others (eds), Convergence and Divergence in Private 
International Law: Liber Amicorum Kurt Shier (1st edn, Eleven International 
Publishing 2010) 251. 
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immovable properties per se do not ground jurisdiction, this might be 

taken into consideration to identify – in light of all the relevant elements 

– the place where the de cuius had the centre of his/her main 

interests.46  

However, the absence of an express definition of habitual 

residence has already showed its disadvantages in other contexts.47 

Its flexibility, which allows a factual and individual assessment of each 

particular case, represents the most controversial aspect, which can 

lead to different interpretations. Although this matter has already been 

studied by scholars and the Court of Justice, there are always cases 

in which it could be difficult to establish unequivocally in which country 

the de cuius had his/her centre of interests. In any event, the Court of 

Justice has held that the criterion has to be interpreted autonomously 

at the European level48 and consists of the place in which the individual 

has intentionally established, on a fixed basis, his/her permanent or 

habitual centre of interests, taking into account all the relevant factors, 

such as the duration, the regularity, and the conditions of the stay, as 

well as the social and family ties.49 

The Succession Regulation seems to confirm this interpretation, 

                                                            
46 This means that – following this unitary approach – decisions of the Member 

State concerning immovable properties part of the hereditary assets will move within 
the European judicial space also in the State where the property is located, even if 
such a State would have followed a scissionist approach. Should, on the contrary, 
the immovable property be located in a third country, the court having jurisdiction 
under Article 4 Succession Regulation can – under a number of conditions – limit its 
ruling in accordance to art 12 in respect of that immovable property, if the decision 
will not be recognised in that State.  

47 As in matters of parental responsibility, in the context of the Brussels IIbis 
Regulation, where the notion has to be adapted in the light of the best interest of the 
child and of the principle of proximity. In this regard, the Court of Justice has 
intervened many times, although the leading cases on the subject are to be found in 
the Case C-523/07 A [2009] ECR I-02805, para 37; Case C-497/10 PPU Barbara 
Mercredi v Richard Chaffe [2010] ECR I-14309, para 56; more recently, Case C-
376/14 PPU - C C v M not yet published. On this point, see Ruth Lamont, ‘Case C-
523/07, A, Judgement of the Court of Justice (Third Chamber) of 1 April 2009’ [2010] 
CMLR 235. 

48 Case C-523/07 (n 47) paras 34f. 
49 Ibid paras 37 - 42. 
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having regard to the indication given by Recitals Nos 23 and 24, in 

which it is specified that the evaluation of the habitual residence must 

depend on an overall assessment of the circumstance of the life of the 

de cuius during the years preceding his/her death and at the time of 

his/her death. This assessment should take into account all the factual 

elements such as the duration and the regularity of the deceased’s 

presence in the State concerned, and the conditions and reasons for 

that presence, in order to reveal a close and stable connection with 

that country.  

Recital No 24 refers to the situation in which the determination of 

the habitual residence may be more complex. This may happen, for 

example when the de cuius has moved abroad to work while 

maintaining close and stable family ties in his/her State of origin. In 

such a case, it is not excluded that the habitual residence has to be 

found in the latter State, if it still represents the centre of family and 

social life of the de cuius. Moreover, if the deceased had his/her centre 

of interests in different States, without settling permanently in any of 

them, the Recital refers to subsidiary factors, such as the nationality of 

the deceased or the location of the main assets in one of those 

States.50  

Leaving aside any consideration of the systematic collocation of 

these indications, which are contained in the Recitals and not in the 

body of the Regulation,51 it must be noticed that they are inevitably 

                                                            
50 Being specified that these elements are never conclusive, but represent a 

special factor in the overall assessment of all the factual circumstance. Cf Recital No 
24 of the Succession Regulation.  

51 On the legal value of Recitals, see Silvio Boccalatte, La motivazione della 
legge. Profili teorici e giurisprudenziali (1st edn, Cedam 2008) 276ff; Eileen Denza, 
‘Compromise and clarity in international drafting’, in Costantin Stefanou and Helen 
Xanthaki (eds), Drafting Legislation. A Modern Approach (1st edn, Ashgate 2008) 
242; Ennio Russo, L’interpretazione dei testi normativi comunitari (1st edn, Giuffrè 
2008) 65; Erik Bertil Vagnhammar, ‘The Proper Functioning of the Internal Market: 
Observations from Brussels’, in Toine Spapens, Alan Littler and Cyrille Fijnaut (eds), 
Crime, Addiction and the Regulation of Gambling (1st edn, Martinos Nijhoff 
Publishers 2008) 62 and Ilaria Queirolo and Stefano Dominelli, ‘Statutory certificates 
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affected by the factual and flexible nature of the notion of habitual 

residence, leaving a considerable margin of appreciation to the 

interpreter. This could eventually lead to positive conflicts of 

jurisdiction, in case of judicial bodies of different Member States 

declaring their jurisdiction on the basis of incompatible identifications 

of the last habitual residence of the de cuius. The reference to the 

circumstance of the life of the deceased ‘during the years preceding 

his death’ and ‘at the time of his death’ can be particularly problematic, 

since the courts of the State in which the de cuius presented stronger 

connections in the past can be persuaded to valorise the elements 

related to one or the other period. 

In addition, the reference made to the localisation of the main 

assets, in case of objective impossibility to determine a unique habitual 

residence, can lead to an excessive valorisation of this factor by the 

court of the State in which the majority of the estate is located. Even if 

this criterion can be of some prominence in identifying the centre of 

interests of an individual and has a particular importance in succession 

matters, this should not be the decisive circumstance, on which to 

grant jurisdiction.  

 

4. Preliminary remarks on the limited role of party autonomy 
in the selection of the competent court 

In line with the general tendency of valorisation of party 

autonomy at the private and procedural international law level, the 

European lawmaker extended to succession matters the possibility, 

for the de cuius, to choose the law applicable to the succession,52 and 

                                                            
e immunità funzionale del registro italiano navale’ [2013] IDM 152, 171ff. See also 
the Interinstitutional Agreement on Better Lawmaking of 22 December 1998, OJ C 
321. 

52 On this matter, Erik Jayme, ‘Course General de Droit International Privé’ 
(1995) 47 RCADI 54; Evangelos Vassilakakis, ‘La professio iuris dans les 
successions internationales’, in Le droit international privè: esprit et méthodes. 
Méelanges en l’honneur de Paul Lagarde (1st edn, Dalloz 2005) 805; Anatol Dutta (n 
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for the parties the possibility to conclude choice of court agreements. 

In particular, in addition to the general rule of the habitual residence, 

the Regulation foresees heads of jurisdiction based on the consent of 

the parties, which also include mechanism of express or tacit 

acceptance of jurisdiction.53 

In hindsight, the system envisaged by the Succession Regulation 

is rather controversial and is based upon a coordinated application of 

different provisions. This interconnection could be difficult to 

understand for courts and legal practitioners, resulting in a 

differentiated application of the Regulation. Before turning attention to 

the heads of jurisdiction provided by Articles 5ff, it is necessary to 

make a few preliminary considerations. 

The rules that give relevance to party autonomy limit its 

extension, since, according to Article 5 Succession Regulation, the 

                                                            
1) 569, 571; Bonomi, ‘Il regolamento europeo sulle successioni’ (n 13) 309; Andrea 
Bonomi, ‘Article 22’ in Bonomi, Wautelet (n 1) 302, 305; Damascelli (n 1) 99. 

53 The enhancement of the role of party autonomy in international civil 
procedure is due to a drastic change of the interpretation of rules concerning the 
concept of international competence. The jurisdictional function, no longer 
considered a direct expression of the State’s sovereignty, is now considered a way 
through which individuals can realise their respective rights and interests. As a 
consequence, the will criterion has expanded its sphere of operability, which has 
been extended from the conflict of laws’ field to jurisdiction’s. On this point, with 
particular reference to the role of party autonomy in the context of the ‘Brussels 
system’, see Ilaria Queirolo, ‘Evolutionary Trends in Choice of Courts Agreements: 
from the Lotus Case to the Brussels I bis Regulation’, in Ilaria Queirolo, Bettina 
Heiderdoff (eds), Party Autonomy in European Private (and) International Law (1st 
edn, Aracne 2015) 83; Francesca Clara Villata, L’attuazione degli accordi di scelta 
del foro nel regolamento Bruxelles I (1st edn, Cedam 2013); Ilaria Queirolo, 
‘Prorogation of Jurisdiction in the Proposal for a Recast of the Brussels I Regulation’, 
in Fausto Pocar, Ilaria Viarengo and Francesca Clara Villata (eds), Recasting 
Brussels I (1st edn, Cedam 2012) 183; Ilaria Queirolo, ‘Articoli 23-24. Sezione 7. 
Proroga di competenza. Osservazioni Preliminari’ in Simons, Hausmann and 
Queirolo (n 14); Ilaria Queirolo and Maria Elena De Maestri, ‘The Effects of the 
Proposal for a recast of Brussels I Regulation on Rules Concerning Prorogation of 
Jurisdiction’, [2011] ELF 61; Ilaria Queirolo, Gli accordi sulla competenza 
giurisdizionale tra diritto comunitario e diritto interno (1st edn, Cedam 2000); Alfred 
Von Overbeck, ‘L’irrésistible extension de l’autonomie en droit international privé’, in 
Nouveaux Itinéraires en Droit. Hommage à François Rigaux (1st edn, Bruylant 1993) 
619; Erik Jayme, ‘L’autonomie de la volonté des parties dans les contrats 
internationaux entre personnes privées, rapport définitif’, Annuaire de l’institut de 
droit international, session de Bâle (1991) vol 64-I, 62.  
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parties concerned may conclude a choice of court agreement only in 

favour of the Member State whose law has been chosen by the de 

cuius to govern his/her succession. Should the de cuius choose the 

law of a non-Member State, Article 5 will find no application. 

This possibility of prorogation only in favour of the courts whose 

law has been chosen by the de cuius to govern the succession is 

functional to ensure the coincidence between the forum and the 

applicable law. This holds true also in the context of the other 

provisions of the Regulation that take into consideration the 

combination of previous choice of law and subsequent exercise of 

party autonomy.  

In this sense, the promotion of party autonomy in relation to 

international jurisdiction does not seem the primary goal of the 

Regulation, compared with the intent to pursue the principle of the 

application of the lex fori by the competent authority. Even if the parties 

involved in a dispute are free to abstain from exercising their (limited) 

possibility to conclude a choice of court agreement, their eventual 

choice is constrained and instrumental to the above-mentioned 

purpose. This emerges also from the wording of Recitals Nos 27 and 

28, which refer to choice of court agreements as a mechanism 

specifically designed to ensure that domestic authorities apply their 

own law.54  

In this context, it is apparent the difference of the Succession 

Regulation with the principles underpinning choice of court 

agreements in the Brussels Ibis Regulation, where no objective 

                                                            
54 See Recital No 27, which provides that ‘The rules of this Regulation are 

devised so as to ensure that the authority dealing with the succession will, in most 
situations, be applying its own law. This Regulation therefore provides for a series 
of mechanisms which would come into play where the deceased had chosen as the 
law to govern his succession the law of a Member State of which he was a national’ 
and Recital No 28, for which ‘One such mechanism should be to allow the parties 
concerned to conclude a choice of court agreement in favour of the courts of the 
Member State of the chosen law’. 
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connection of the relationship with the chosen court is required.55 

It should be pointed out that this does not mean that the 

Succession Regulation gives no space to party autonomy at all. In 

hindsight, the system foreseen by the European lawmaker is oriented 

towards a limited attribution of such autonomy to the de cuius. In 

accordance with another fundamental objective of the instrument, 

which is to facilitate the planning of the succession by the de cuius, 

the latter has the possibility to choose the applicable law. Thus, the de 

cuius has the ability to foresee indirectly which Member State courts 

would have jurisdiction on the matter if the interested parties wish to 

depart from those of the habitual residence of the de cuius. 

 

5. Choice of court agreements in the Succession Regulation 
As mentioned, Article 5 Succession Regulation foresees the 

possibility for the concerned parties to conclude a choice of court 

agreement in favour of the court of the Member States whose law has 

been chosen by the de cuius to govern his/her succession.  

That choice must have been made in respect of the forms and 

conditions set out by Article 22, thus, in favour of his/her State of 

nationality at the time of the choice or at the time of the death. 

However, it must necessarily be pointed out that the scope of 

application of the two provisions at hand is not quite the same. Under 

the latter, the de cuius can choose the law of his/her nationality, 

irrespective of the nationality. This clearly stems from the wording of 

Article 22(1) Succession Regulation, which – in line with the 

universalistic approach of conflict of laws rules in other regulations – 

makes reference to the law of nationality of the de cuius, regardless of 

whether this law is an European Union Member State. On the contrary, 

                                                            
55 Ulrich Magnus, ‘Article 25’, in Ulrich Magnus and Peter Mankowski (eds), 

European Commentaries on Private International Law – Brussels Ibis Regulation 
(Sellier 2016), 584, 613 and Case 159/97 Trasporti Castelletti v. Hugo Trumpy [1999] 
ECR I-1597. 
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Article 5 Succession Regulation limits its scope of application – and 

consequently the possibility for the concerned parties to conclude a 

valid prorogation agreement – only if the de cuius chose as applicable 

the law of a Member State. This means that if the de cuius was a third 

country national habitually resident in the Union, whilst authorised to 

choose as applicable his/her national law, concerned parties will not 

be allowed to prorogate the courts of that State.56 This, of course, 

seems consistent with the general approach underpinning choice of 

court agreements in favour of third States,57 with the further 

specification – in the context of the Succession Regulation, that, as 

mentioned, ‘court of a Member State’ should be interpreted as ‘court 

of Member State bound by the Regulation’, in light of the peculiar 

position Ireland, Denmark, and the United Kingdom. 

The provision at hand specifies that the conferral of jurisdiction 

on the basis of such agreements must be exclusive. In other words, 

agreements conferring alternative jurisdiction to the court of the 

Member State whose law has been chosen by the de cuius are not 

valid for the purposes of the Succession Regulation. The question thus 

becomes how should the validity of a choice of court agreement be 

assessed if the parties are silent on the exclusive/alternative conferral 

of jurisdiction. In other contexts, such as the Brussels I Regulation58 

and the Brussels Ibis Regulation,59 there is a clear principle, according 

to which agreements are intended to be exclusive in nature if the 

parties do not express any preference (and recalling that, under such 

rules, non-exclusive choice of court agreements are valid). Even 

                                                            
56 As noticed by Josè Luis Iglesias Buigues, ‘Articulo 4. Regla General’, in 

Buigues and Palao Moreno, Sucesiones Internacionales (n 1) 64, this is valid for all 
the jurisdictional rules contained in arts 5 to 9. 

57 Ilaria Queirolo, ‘Choice of Court Agreements in the New Brussels I-bis 
Regulation’ [2014] YPIL 136. 

58 Art 23 Brussels I Regulation, for which ‘Such jurisdiction shall be exclusive 
unless the parties have agreed otherwise’. 

59 Art 25 Brussels Ibis Regulation, which has maintained the same wording of 
its predecessor, at least on this very point. See on this point Magnus (n 55) 657ff. 
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though such a principle is not directly applicable to the Succession 

Regulation, its seems that also in this last field, if the parties do not 

specify the exclusive nature of the conferral of jurisdiction, courts 

should assume that this was the common will of the parties if no other 

elements points towards a lack of consensus on this issue. Such a 

conclusion would favour the validity of the agreement over material 

errors of the parties.  

Another issue which arises from the provision is the identification 

of the ‘parties concerned’. If heirs and legatees can easily be included 

in this category,60 it is controversial if the freedom of choice can be 

extended to other subjects, such as an administrator of the estate or 

the creditors of the succession. A broader interpretation of the 

provision is supported by the large extent of the jurisdiction granted by 

the rules at hand, as also resulting from the scope of application of the 

Succession Regulation, which intends to cover all the aspects related 

to a succession procedure.61 Thus, the notion of parties concerned 

should comprehend every person who is involved in a succession 

procedure, in the eventuality of the seisure of a court in relation with a 

specific matter, although with the limitation that there must be a direct 

and objective connection between the succession and the parties. As 

a consequence, the jurisdiction on the actions brought by creditors 

against heirs should not be regulated by the Succession Regulation, 

with the further effect that prorogation agreements would be subject to 

the rules applicable from time to time to the particular subject matter.62  

Another issue concerns the admissibility of agreements 

                                                            
60 As emerges from the numerous reference to those subjects made in various 

provisions of the Regulation, i.e. in those rules specifically provided to simplifies the 
lives of heirs and legatees, such as the forum speciale of art 13 for the purposes of 
making a declaration concerning the acceptance or waiver of the succession, of a 
legacy or of a reserved share. Cf Recital No 32.  

61 In the same sense, Lagarde, ‘Les principes de bases du nouveau règlement 
européen sur les successions’ (n 1) 724.  

62 On this point Bonomi, ‘Article 5’ in Bonomi and Wautelet (n 1) 187.  



QUEIROLO  GENERAL RULES ON JURISDICTION 

JUST/2013/JCIV/AG/4666 360 JUST/2013/JCIV/AG/4666 

concluded between only some of the concerned parties. Should Article 

5 Succession Regulation be interpreted narrowly, only agreements 

between all the concerned parties should be admissible. This 

interpretation might find comfort in Article 5 itself, prescribing that 

prorogated courts shall have exclusive jurisdiction to rule on ‘any 

succession matter’. However, Recital No 28 admits that a prorogation 

agreement might be concluded only by some of the concerned parties 

in relation to a specific issue. In this regard, it must be pointed out that 

the same Recital provides specific conditions for the conclusion of 

such agreements; this possibility would have to be determined on a 

case-by-case basis, only if ‘the decision by that court on that issue 

would not affect the rights of the other parties to the succession’.63 

Additionally, in favour of agreements only between some parties, 

Article 9 Succession Regulation provides that the excluded parties can 

contest the jurisdiction of the chosen court.64 As a consequence, it can 

be concluded that the Regulation allows for the conclusion of 

prorogation agreements by some of the parties concerned to the 

succession, in relation to a specific issue, but such a possibility is 

counterbalanced by specific provisions in protection of the excluded 

parties.65 

Moreover, other than the right to contest the jurisdiction, a third 

party to an agreement also has the possibility to contest the 

recognition and enforcement of the decision. Should this party be 

unaware of the procedure, and thus unable to contest the jurisdiction 

of the prorogated and seised court, this party will still have the 

                                                            
63 It could be inferred that in case of compulsory or necessary joinder of 

parties, established by the law applicable to the succession on certain matters, the 
agreement must be concluded by all the joinder. In this sense, Bonomi (n 13) 311. 
More generally, on the notion of ‘parties concerned’ see Felix Odersky, ‘Chapter 2. 
Competence. Article 5’ in Bergquist and others (n 1) 64. 

64 Art 9(2) Succession Regulation, on which see infra. 
65 However, the possibility to conclude an agreement on jurisdiction only 

between the parties of a specific proceedings is provided by art 7(c).  
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possibility to invoke Article 40(b) Succession Regulation as a ground 

to oppose recognition and enforcement of the decision detrimental to 

his/her right to defense.  

Furthermore, it must be pointed out that Article 5 Succession 

Regulation does not give many indications on the substantial validity 

of the choice of court agreement, limiting itself to some requirements 

inherent to its formal validity.66 More specifically, according to para (2), 

the agreement shall be expressed in writing, dated, and signed by the 

parties concerned. Unlike in the Brussels Ibis Regulation,67 where the 

agreement can be either in writing or evidenced in writing, the 

Succession Regulation seems to require strictly the written form as a 

condition for its validity. On the other hand, it is provided that any 

communication by electronic means which provides a durable record 

of the agreement is deemed equivalent to writing; it is the case, for 

example, of mailboxes or other electronic supports.68  

Always concerning the validity, one might wonder about the 

consequence of an invalid professio iuris on a choice of court 

agreement. In this sense, Article 5 Succession Regulation seems 

rather clear in requiring a valid choice of law as a condition for a choice 

of court. The necessary precondition to conclude a choice of court 

agreement would be the previous choice of law made by the de cuius 

in compliance with by Article 22. Otherwise the choice of court 

agreement itself would not meet the conditions laid down by Article 5 

Succession Regulation and would be invalid. 

                                                            
66 On which it should be recalled the ruling of the Court of Justice in the context 

of the 1968 Brussels Convention, for which the formal requirements of an agreement 
conferring jurisdiction are only the ones provided by European law and Contracting 
(i.e. Member) States are not free to lay down formal requirements other than those 
contained in the Convention (i.e. Regulation): Case C-150/80 Elefanten Schuh v. 
Jacqmain [1981] ECR 1671; Case C-159/97 Castelletti v. Trumpy (n 55). See also 
Rainer Hausmann and Ilaria Queirolo, ‘Articolo 23’ in Simons, Hausmann and 
Queirolo (n 14) 451. 

67 Art 23 Brussels I Regulation, which has been transposed with modifications 
into art 25 of the recast Brussels Ibis Regulation. 

68 Succession Regulation, art 5(2). 
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Even though, as mentioned, Article 5 Succession Regulation 

does not give many indications in this regard, it seems possible to 

argue that the Regulation also provides some substantive 

requirements for the validity of choice of court agreements. In 

particular, it seems reasonable to transpose the principle developed 

by the Court of Justice under the Brussels rules concerning consensus 

between the parties, which must be clearly and precisely 

demonstrated.69 On the contrary, it seems impossible to apply those 

rulings that, under a number of conditions, inferred the existence of a 

prorogation agreement by the practices of the parties,70 since Article 

5(2) Succession Regulation requires an agreement in writing. 

Since the existence of consensus only covers one of the issues 

related to the substantive validity of agreements, absence of a specific 

rule on the law applicable to the substantive validity of prorogation 

agreements represents one of the main shortcomings of the 

Regulation.71 This is even more evident if one considers that this issue 

has been taken into consideration by European lawmaker in the 

Brussels Ibis Regulation, according to which the law governing the 

substantive validity of choice of court agreements is the one of the 

prorogated court, rules of private international law included.72 

Considering the relevant differences between the two regulations, it is 

reasonable to ask whether the Court of Justice will interpret Article 5 

                                                            
69 Case C-24/76 Estasis Salotti di Colzani Aimo e Gianmario Colzani s.n.c. v 

Rüwa Polstereimaschinen GmbH [1976] ECR 1831; Case C-25/76 Galeries Segoura 
SPRL v Société Rahim Bonakdarian [1976] ECR 1851; Case C-214/89 Powell 
Duffryn plc v Wolfgang Petereit [1992] ECR I-01745. On this point Villata (n 53) 43. 
Case C-201/82 Gerling Konzern Speziale Kreditversicherungs-AG and others v 
Amministrazione del Tesoro dello Stato [1983] ECR 2503; Case C-322/14 Jaouad 
El Majdoub v CarsOnTheWeb.Deutschland GmbH [2015] not yet published. 

70 Case C-201/82 (n 69); Case C-313/85 Iveco Fiat v van Hool [1986] ECR 
3337. 

71 Bearing in mind that, as known, it is not possible to apply the rules contained 
in the Rome I Regulation, for explicit provision of its art 1(2)(e): ‘The following shall 
be excluded from the scope of this Regulation: (...) e) arbitration agreements and 
agreements on the choice of court’. 

72 Brussels Ibis Regulation, Recital No 20.  
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of the Succession Regulation in light of the Brussels Ibis Regulation or 

not.73  

 

6. Declining jurisdiction 
As known, as a matter of principle courts are in most cases 

prevented from determining ex officio their jurisdiction, but for specific 

cases (exclusive heads of jurisdiction; default of appearance of the 

defendant; family and parental responsibility matters). In the context 

of the Succession Regulation, Article 6(b) prescribes that the court 

seised, pursuant to Article 4 or Article 10, shall decline its jurisdiction 

if the parties to the proceedings have agreed to confer jurisdiction on 

another court or the courts of the Member State whose law has been 

chosen by the de cuius to govern the succession. On the other hand, 

Article 7(a) confirms that the prorogated court shall have jurisdiction 

on the basis of the agreement directly, or when a court previously 

seised has declared its lack of jurisdiction because of said agreement. 

Article 6(b) Succession Regulation makes no reference to the 

duty of the parties to provide evidence of the existence of a prorogation 

agreement. It seems though that the seised court has to proceed on 

its own motion to ascertain the existence of such an agreement and, 

should the agreement exist, decline its jurisdiction in favour of the 

competent court.74 This seems consistent with Article 15 Succession 

Regulation, according to which a court seised of matter ‘over which it 

has no jurisdiction under [the] Regulation (…) shall declare of its own 

motion that it has no jurisdiction’. additionally, Article 7(a) Succession 

                                                            
73 In favour of the application of the private international law rules of the forum 

Leandro, ‘La giurisdizione nel regolamento dell’Unione europea sulle successioni 
mortis causa’ in Franzina and Leandro Il diritto internazionale privato europeo delle 
successioni mortis causa (n 1) 59, 69. On the contrary, supporting the application of 
the lex successionis Bonomi (n 62) 186.  

74 Leandro (n 73) 69; Bonomi, ‘Article 6’ in Bonomi and Wautelet (n 1) 199; 
Josè Luis Iglesias Buigues, ‘Articulo 6’, in Buigues and Palao Moreno, Sucesiones 
Internacionales (n 1) 79. 
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Regulation, according to which the (prorogated by not seised at first) 

court ‘shall’ have jurisdiction, may also lead to the conclusion that the 

existence of a choice of court agreement has to be ascertained on its 

own motion by the seised court. 

Also on a joint reading of Articles 6, and 7(a) Succession 

Regulation, it must be pointed out that the declaration of incompetence 

based on the existence of a prorogation agreement by the court seised 

under Articles 4, or 10, does not have to be followed by an acceptance 

of jurisdiction by the prorogated court. In other words, when a court 

previously seised has declined jurisdiction because of the existence of 

a prorogation agreement, the prorogated court automatically holds 

jurisdiction and does not have the possibility to review the assessment 

of the court previously seised.75 Consequently, it seems that 

jurisdiction is seamlessly transposed from one court to another, as a 

direct effect of a declaration of incompetence.76 In this way, the 

possibility of a negative conflict of jurisdiction is substantially reduced.  

 

7. Recovering coincidence between forum and ius absent a 
choice of court: Article 6(a) Succession Regulation 

In the eventuality that a choice of court agreement has not been 

concluded between the parties concerned, the Regulation foresees 

other mechanisms to restore coincidence between forum and ius, 

when this is undermined by the professio iuris of the de cuius.  

Those mechanisms can be rationalised as follows: a) firstly, a 

party of the proceeding may require the seised court to declare its lack 

                                                            
75 There is a clear difference from the Commission Proposal, in which the 

jurisdiction was conditional upon the acceptance of the court of the Member State 
whose law had been chosen. See art 5(3) of the Proposal.  

76 Damascelli (n 1) 61; Bonomi, ‘Article 7’ in Bonomi and Wautelet (n 1) 203; 
Leandro (n 73) 71, who notices the differences between the provision and the original 
Proposal of the Commission (art 5(2)), which required, for the case of a declination 
of jurisdiction made on the basis of the ‘better-placed-court’ rule, the acceptance of 
jurisdiction by the second court. 
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of jurisdiction in favour of the authorities of the Member State whose 

law has been chosen by the de cuius, if these authorities are better 

placed to rule on the succession;77 b) secondly, the parties accept the 

jurisdiction of the court;78 c) thirdly, the Regulation foresees a limited 

possibility of tacit prorogation of jurisdiction.79 

As for the first-mentioned case, Article 6(a) Succession 

Regulation prescribes that the court seised pursuant to the general 

rule of Article 4 – or on the basis of the subsidiary criterion of Article 

10 – may, at the request of one of the parties to the proceedings, 

decline jurisdiction if it considers that the courts of the Member State 

of the chosen law are ‘better placed’ to rule on the succession. The 

provision can be compared to the rule contained in Article 15 of the 

Brussels IIbis Regulation80 in relation to parental responsibility 

matters, albeit with some restrictions. In this, the Succession 

Regulation departs from the usual approach adopted in the Brussels I 

regime, in which the operation of the forum non conveniens doctrine 

has always been denied.81 Thus, as regards this particular aspect, the 

Succession Regulation does not draw its main inspiration from the civil 

and commercial legal framework. In addition, it should be noticed that 

the rule of Article 6(a) seems more oriented towards the allocation of 

                                                            
77 Art 6(a). 
78 Art 7(c). 
79 Art 9. 
80 Art 15 of the Brussels IIbis Regulation provides that: ‘By way of exception, 

the courts of a Member State having jurisdiction as to the substance of the matter 
may, if they consider that a court of another Member State, with which the child has 
a particular connection, would be better placed to hear the case, or a specific part 
thereof, and where this is in the best interests of the child: (a) stay the case or the 
part thereof in question and invite the parties to introduce a request before the court 
of that other Member State in accordance with paragraph 4; or (b) request a court of 
another Member State to assume jurisdiction in accordance with paragraph 5’. For 
a comment, see Etienne Pataut, ‘Article 15’, in Ulrich Magnus and Peter Mankowski 
(eds), The Brussels IIbis Regulation (1st edn, Sellier 2010) 164.  

81 C-281/02 Andrew Owusu v N. B. Jackson [2005] ECR I-1383, paras 37-42. 
On the forum non conveniens in the EU judicial space cf Cristina M. Mariottini, ‘The 
Proposed Recast of the Brussels I Regulation and Forum Non Conveniens in the 
European Union Judicial Area’ in Pocar, Viarengo and Villata (n 53) 285. 
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jurisdiction to the court which is better placed to hear the case, 

regardless of the fact that the seised court can be qualified as the 

‘forum non conveniens’. In other words, the provision seems to require 

a positive evaluation, being closer to the similar doctrine of the forum 

more conveniens. In any event, the conditions set out by the two rules 

are different,82 beginning with the circumstance that the transfer of 

jurisdiction cannot be for the benefit of any Member State’s authority, 

but only for the courts of the Member State whose law has been 

chosen by the de cuius to govern its succession. Therefore, even in 

this case, if the de cuius has chosen the law of a non-EU Member 

State, the rule of Article 6(a) Succession Regulation will not be applied. 

Moreover, in matters of parental responsibility the seised court may 

decide on its own motion to declare its lack of jurisdiction if the transfer 

of the case is consistent with the best interests of the child and 

accepted by at least one of the parties.83  

In the context of the Succession Regulation, the consent of (only) 

one party is necessarily preventive in nature: Article 6(a) Succession 

Regulation subordinates the decision of the court to a request of a 

party to the proceeding. Again, the authority to whom competence is 

transferred to acquires competence to hear the case (Article 7(a) 

Succession Regulation), whereas in the Brussels IIbis the authority to 

whom competence is transferred must accept to hear the case. In this 

sense, the mechanism differs from the original proposal of the 

Succession Regulation, which was indeed consistent with the Brussels 

IIbis Regulation.84 Furthermore, the request of only one party is 

                                                            
82 Among the fundamental differences, it is worth mentioning that the provision 

of the Brussels IIbis Regulation is based on the fundamental principle of the best 
interest of the child, which is the primary criterion to which the court must refer in 
deciding to transfer the case to another authority. For an extensive comparison of 
the two rules, see Lein (n 1) 119. 

83 Pataut (n 80). 
84 Art 5(2) of the Commission Proposal. The draft provision also provided that 

‘The competent court in accordance with Article 4 shall set a deadline by which the 
courts of the Member State whose law has been chosen must be seised in 
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sufficient for the purposes of the application of the provision at hand: 

no consensus between the parties is needed. 

On the other hand, Article 6 Succession Regulation does not 

make clear the time limit within which the interested party can submit 

the application for the transfer of jurisdiction. The issue is not of little 

importance, if one considers the ever-changing nature of the elements 

that are to be take into consideration by the seised court – such as the 

habitual residence of the parties. Since the Regulation does not 

provide any indication, and given that the mechanism depends 

exclusively on the request of the parties, it should be concluded that 

this aspect is left to domestic law and that the seised court will apply 

the preclusions regime under its law of procedure.85 

According to Article 6(a) Succession Regulation, the court seised 

can decline its jurisdiction only if it considers that there are particular 

circumstances indicating a connection between the succession and 

the authorities of the Member State whose law governs the 

succession. The fact that the transfer of jurisdiction can operate only 

in favour of the latter courts is in itself expressive of a strong 

connection, since the criterion refers to the EU Member State of 

nationality of the de cuius. However, this link cannot automatically 

determine that those authorities are better placed to hear the case, 

since the rule requires an assessment in concreto, on the basis of the 

circumstance of the individual case, such as the habitual residence of 

the parties and the localisation of the assets. The declaration on the 

lack of jurisdiction may be determined by the fact that most of the 

parties of the proceeding are habitually resident in the Member State 

of the chosen law, or by the circumstance that the majority of the 

assets are located in that country, even though the list of the provision 

                                                            
accordance with paragraph 1. If the courts are not seised by that deadline, the court 
seised shall continue to exercise jurisdiction’. 

85 Being specified that the national rules should not undermine the effet utile 
of art 6.  
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is not exhaustive, and thus requires an evaluation of all relevant 

elements. In practical terms, This could be the case of those who 

decide to spend their last years of life abroad. In this sense, Article 

6(a) Succession Regulation allows for the State whose law has been 

chosen and where relevant elements are still to be found to apply its 

law through its authorities and to deal with the succession as a whole. 

This circumstance also could induce to argue that – amongst the 

relevant elements to be taken into consideration – such a coincidence 

between ius and fourm, in particular where this has significant positive 

outcomes in terms of management of the procedure and thus in terms 

of procedural economy, should be considered as well. 

Lastly, it must be noted that, where all the above elements are 

satisfied, Article 6(a) Succession Regulation writes that a court ‘may’ 

decline jurisdiction at the request of one party. 

From all these elements, it can be concluded that the will to 

ensure an unitary and centralised management of the succession, 

rather than the realisation of party autonomy, is the primary objective 

of the Regulation. Therefore, the recourse to the forum non 

conveniens doctrine is limited, not only for achieving the purpose of 

ensuring a proper administration of justice, but also for the specific aim 

of reuniting forum and ius. 

 

8. Express and tacit prorogation of jurisdiction 
As mentioned, there are other two mechanisms to ensure 

coincidence between forum and ius absent a choice of court 

concluded before a court is seised. The Succession Regulation admits 

other forms of express (Article 7(c)) and tacit (Article 9) prorogation of 

jurisdiction. These forms of prorogation of jurisdiction are linked to the 

procedural behavior of the parties.  

In particular, Article 7(c) Succession Regulation admits the 

express acceptance of jurisdiction by the parties to the proceedings. 
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Therefore, even in the absence of a prior choice of court agreement 

concluded pursuant to Article 5, the court of the Member State of the 

chosen law shall retain jurisdiction if all the parties have expressly 

accepted it. It consists, in other words, in a choice of court agreement 

concluded in the course of the proceedings. In hindsight, this 

eventuality could easily be included in the sphere of application of 

Article 5, which does not provide that the choice of court agreements 

must be concluded prior to the opening of the proceedings, nor that it 

must be contained in a separate document. Even in the absence of a 

specific provision, the procedural behavior of the parties, through an 

explicit expression of intent to conclude a choice of court agreement, 

could integrate the requisites established by Article 5 Succession 

Regulation. In any event, since the provision does not set validity 

requirements of such acceptance, nor the time limit within which it 

must be submitted, it seems appropriate to apply the same evaluations 

made with reference to Article 5 Succession Regulation, exactly 

because this constitutes a particular way of conclusion of a prorogation 

agreement. Therefore, assuming that the formal validity of the 

acceptance is based on the same conditions set out by Article 5 

Succession Regulation – the written form, the date, and the signature 

– those requirements could easily be integrated by the pleadings and 

other procedural documents produced by the parties. In the same way, 

as regards the time limit within which the acceptance must be 

expressed, the seised court will apply the preclusions regime in force 

under its own law of procedure.  

Furthermore, it must be noted that Article 7(c) Succession 

Regulation makes explicit reference to the parties ‘to the proceedings’, 

which is not present in other provisions on jurisdiction. As a 

consequence, it seems that the validity of the acceptance is not 

subordinated to the participation of all the interested parties, but only 

of the parties involved in that specific proceeding. On the other hand, 
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the express acceptance of jurisdiction in the proceedings can 

constitute a way through which a subject, who is not bound by a choice 

of court agreement previously concluded by other parties, can 

subsequently adhere to the agreement.  

This eventuality is confirmed by Article 9 Succession Regulation, 

which regards the different hypothesis of the tacit acceptance of 

jurisdiction. The provision at hand prescribes that the court seised on 

the basis of a choice of court agreement shall continue to exercise its 

jurisdiction even if some of the parties of the proceedings were not 

party to the agreement, if they enter an appearance without contesting 

the jurisdiction of the court. On the contrary, if the third party to the 

agreement contests the jurisdiction of the seised court, it shall decline 

its jurisdiction.86 

In hindsight, the Regulation admits the tacit acceptance of 

jurisdiction in very limited and clearly defined cases. There is a great 

difference with the discipline of the Brussels Ibis Regulation,87 in which 

the criterion finds a broad application. Within that system, the 

uncontested appearance by the defendant is, in principle, sufficient to 

establish jurisdiction upon the seised court.88 On the contrary, in the 

Succession Regulation a tacit prorogation of jurisdiction is only admitted 

if: a) a prior choice of court agreement has been concluded between 

some of the parties concerned; b) this agreement is valid under the 

conditions of Article 5 Succession Regulation, read in conjunction with 

Article 22; and c) the parties of the proceedings who where not party to 

the agreement made an uncontested appearance in the proceeding.  

More specifically, the rule operates in both cases in which the 

                                                            
86 In this case, the general rule of arts 4 10 will be applied. Cf art 9(2). 
87 Brussels Ibis Regulation, art 26. 
88 Art 24 Brussels Ibis Regulation, albeit with the limitation of exclusive 

grounds of jurisdiction, whose operation cannot be undermined in any event. See 
Alfonso Luis Calvo Carravaca and Javier Carrascosa Gonzàlez, ‘Article 24’, in Ulrich 
Magnus and Peter Mankowski (eds), European Commentaries on Private 
International Law – Brussels Ibis Regulation (Sellier 2016) 560ff. 
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court has been seised in direct application of a valid choice of court 

agreement or as a result of a declination of jurisdiction by the generally 

competent court, precisely because of the existence of such a 

prorogation clause.89  

As regards the evaluation of the procedural behavior of the 

parties, it must be pointed out that, consistently with the analogous 

discipline contained in other European instruments, the seised court 

does not have the duty to ensure that the uncontested appearance 

was determined by a conscious and informed choice.90 In absence of 

an explicit indication on the point, the uncontested appearance is 

automatically qualified as an implied acceptance.91  

On the contrary, in order to contest the jurisdiction of the seised 

(and prorogated) court – the parties which did not conclude the 

prorogation agreement can enter an appearance for the specific 

purpose to raise such an exception. As regards the relevant moment 

in time to make such a challenge, in the absence of specific indications 

of the Succession Regulation, reference should be made to the 

principles laid down by the Court of Justice in the context of the 

Brussels I rules. The Court identified two limits for the domestic 

procedural laws:92 i) the challenge cannot be submitted once the 
                                                            

89 In application of art 6(b). As it has been affirmed in the scholarship, it must 
be considered that in this latter case the existence and the validity of the choice of 
court agreement cannot be called into question by the court second seised, as 
emerges from the impossibility of the latter to contest its jurisdiction. See Bonomi, 
‘Article 9’ in Bonomi and Wautelet (n 1) 208. 

90 On this point, it is worth mentioning that this rule finds an important 
exception in the contest of the Brussels Ibis Regulation, that now contains a specific 
discipline in favour of weaker parties (for example consumers, insured and 
employees). In the eventuality of uncontested appearance by those parties, the 
seised court is burdened with the duty to ensure that the defendant was provided all 
the relevant information on his right to contest the jurisdiction of the court and the 
consequences of entering an appearance. Cf arts 24 and 26 Brussels Ibis 
Regulation. 

91 Cf art 24 Brussels I Regulation, on which Ilaria Queirolo, ‘Articolo 24’, in 
Simons, Hausmann and Queirolo (n 14) 534. 

92 Being understood that the absence of a specific indication on the point does 
not mean that the exception can be raised at every stage of proceedings: Elefanten 
(n 66). 
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defendant has raised a defence on the merits of the case; ii) the 

defendant should be allowed to make such a challenge as a 

preliminary defence (and thus to raise a defence on the merits for the 

purposes that the preliminary defence is not accepted by the court), 

but should not be obliged to do so.  

In light of the limits above, it seems that the mechanism of tacit 

prorogation of jurisdiction as traditionally known under the Brussels 

rules does not apply, in principle, in the context of the Succession 

Regulation. The main goal of the provisions here is to give to the 

parties concerned with the succession the possibility to adhere to a 

choice of court agreement, ensuring at the same time the 

effectiveness of such an agreement. On the other hand, the rule of 

Article 9 Succession Regulation is aimed at safeguarding the interests 

of the excluded parties, since the agreement will not be effective 

against them in the presence of an explicit challenge of jurisdiction. 

 

9. Closing of own-motion proceedings in the event of a 
choice of law 

The Succession Regulation also contains a specific provision, 

which applies if the parties decide to settle amicably the dispute. In 

such a case, if a court holding jurisdiction under Articles 4 or 10 

Succession Regulation opens on its own motion a succession 

proceeding, it has – under Article 8 Succession Regulation – to close 

the proceeding.  

The provision reflects the awareness of the European lawmaker 

on the circumstance that, in certain Member States, succession 

proceedings are opened ex officio by the competent authorities, and a 

specific submission by the heirs or other entitled parties is unnecessary 

for this purpose. In this case,93 the Regulation seems to favour the 

                                                            
93 Although according to Recital No 29 the rule may also be applied in the 

case of proceedings opened by application of the parties. In this case, ‘the 
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conclusion of amicable settlements outside the court, since Article 8 

Succession Regulation94 imposes upon the court a real obligation to 

close proceedings. At the same time, the scope is to avoid that the own-

motion procedure will go on against the intention of the parties.95  

The scope of application of the rule is not of a limited impact, if one 

considers its broad formulation, which does not seem to require that a 

settlement has already been reached. Nonetheless, Article 8 

Succession Regulation requires an agreement between the parties to 

conduct proceedings outside the court, even though it does not provide 

any particular limitation as regards its substantive and formal validity. 

As a consequence, this particular agreement is not subject to the same 

requirements laid down by Article 5 Succession Regulation regarding 

choice of court agreements and it can be concluded in other forms.96  

However, the rule applies only if the court opening ex officio the 

procedure holds jurisdiction under Articles 4 or 10 Succession 

Regulation. Additionally, the parties must agree to settle their dispute 

i) in the Member State; ii) whose law has been chosen by the de cuius. 

As a consequence, even in this case the operation of the rule requires 

the existence of a choice of law made by the de cuius, in favour of the 

law of a State which is bound by the Regulation. Moreover, it seems 

that the court is not obliged to close proceedings if the de cuius has 

not made any choice or has made a choice in favour of a third State. 

Lastly, Article 8 Succession Regulation cannot be applied if the parties 

have agreed to settle the dispute in another State, different from the 

one of the law chosen by the de cuius.  

                                                            
Regulation should not prevent the parties from settling the succession amicably out 
of court, for instance before a notary, in a Member State of their choice where this is 
possible under the law of that Member State’. 

94 On the provision see ex multis Felix Odersky, ‘Chapter 2. Competence. 
Article 8’ in Bergquist and others (n 1) 74. 

95 Bonomi, ‘Article 8’ in Bonomi and Wautelet (n 1) 205.  
96 Odersky (n 94) 75. 
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1. Recognition and enforcement of foreign judgments: 
outline of the general issue and evolution of competences of the 
European Union 

The issue of recognition and enforcement of foreign judgments 

and decisions is deeply connected with State sovereignty, whose 

corollary principle is the lack of binding effects of judicial orders, but 
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within the limits of jurisdiction of the State whose courts deliver them.1 

In this sense, ‘[r]ecognition and enforcement practice faces the issue 

whether, because a matter has already been adjudicated elsewhere, 

the State addressed will accept results that may be – or are – 

inconsistent with its views’.2 

Nowadays, the recognition and enforcement of foreign 

judgments is a matter of fact. Even though under International Law 

States are not obliged to recognize foreign decisions,3 EU Member 

States are bound by a number of Regulations that provide for a regime 

of automatic recognition of judgments and, in some instances, even 

for direct enforceability. 

The first experience European States had in this regard is 

represented by the 1968 Brussels Convention.4 The results achieved 

since that first international treaty must not, however, be taken for 

granted. It is indeed noteworthy to remember that at the beginning of 

the European integration, States decided not to give the European 

Economic Community direct5 competences in the field of judicial 

cooperation in civil matters. Only one provision was drafted, Article 220 

                                                 
1 Chiara E. Tuo, La rivalutazione della sentenza straniera nel regolamento 

Bruxelles I: tra divieti e reciproca fiducia (Cedam 2012) 1 f.; Arthur T. von Mehren, 
‘Recognition and Enforcement of Foreign Judgments. General Theory and the Role 
of Jurisdictional Requirements’ (1980) 167 RCADI 13, 51; Jens Adolphsen, 
Europäisches Zivilverfahrensrecht (Springer 2011) 159 and Ralf Michaels, 
‘Recognition and Enforcement of Foreign Judgments’ in Rüdiger Wolfrum (ed), The 
Max Planck Encylopedia of Public International Law (OUP 2012), VIII, 672ff; 
Gaetano Morelli, Diritto processuale civile internazionale (2nd edn, Cedam 1954), 1ff. 

2 Mehren (n 1) 20. 
3 Michaels (n 1) para 11. 
4 1968 Brussels Convention on jurisdiction and the enforcement of judgments 

in civil and commercial matters [1972] OJ L299/32. 
5 The specification seems of particular importance: even though the 

Communities did not have direct competence to adopt provisions of private 
international law, this does not mean that such rules were not adopted. The 
‘insurance case’ seems an apt case study. In insurance directives, as noted by 
Fausto Pocar ‘La comunitarizzazione del diritto internazionale privato: una 
«European Conflict of Laws Revolution»?’ [2000] RDIPP 874, European institutions 
drafted provisions of private international law not because they were directly 
competent to do so, but because these provisions were necessary for the good 
functioning of the internal market and the exercise of insurance activities. 
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EEC Treaty, according to which Member States would have eventually 

started negotiations of international conventions to ease the circulation 

of judicial decision amongst them, in so far as these conventions were 

necessary for the promotion of the single market.6 By 1959, the 

Commission invited Member States to start such negotiations in order 

to draft an international convention7 by which decisions of Member 

States’ courts could have easily been recognised and enforced within 

the territories of all Member States under the common rules. In the 

Commission’s eye, the good functioning of the single market 

ontologically needed sufficient certainty of rights, which was hindered 

by a fragmented regime of recognition and enforcement of judgments 

in civil matters. Shortly after, the 1968 Brussels Convention was 

adopted and entered into force between Member States, even though 

the Convention itself does not represent a Community Law act. 

Moreover, it was to some extent dyscrasic in comparison to Article 220 

EEC Treaty, which nothing said about the harmonization of rules on 

international jurisdiction. The adoption of uniform heads of 

international jurisdiction was necessary to prevent any subsequent 

refusal of recognition due to the national differences in establishing 

heads of jurisdiction, since their respect was usually required even to 

                                                 
6 Sergio M. Carbone, ‘Giurisdizione ed efficacia delle decisioni in materia civile 

e commerciale nello spazio giudiziario europeo: dalla convenzione d Bruxelles al 
Regolamento (CE) n. 44/2001’ in Sergio M. Carbone, Manlio Frigo, Luigi Fumagalli 
(eds), Diritto processuale civile e commerciale comunitario (Giuffrè 2004) 3; Andrea 
Bonomi, ‘Il diritto internazionale privato dell’Unione europea: considerazioni generali’ 
in Andrea Bonomi (ed), Diritto internazionale privato e cooperazione giudiziaria in 
materia civile (Giappichelli 2009) 5 and Francesco Paolo Mansi, Il giudice italiano e 
le controversie europee. I principali regolamenti comunitari di diritto processuale 
civile (2nd edn, Giuffrè 2010) 5. 

7 Cf Paul Jenard, Report on the convention on jurisdiction and the enforcement 
of judgments in civil and commercial matters [1979] OJ C59/3 [hereinafter the Jenard 
Report] and Explanatory Report on the Convention, drawn up on the basis of Article 
K.3 of the Treaty on European Union, on Jurisdiction and the Recognition and 
Enforcement of Judgments in Matrimonial Matters (approved by the Council on 28 
May 1998) prepared by Dr Alegría Borrás Professor of Private International Law 
University of Barcelona (98/C 221/04) [1998] OJ C221/27. 
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recognise effects of foreign judgments.8 

This international system of procedural law ‘integrated’9 within 

the Community was only the first embryonic stage of the uniform 

‘system’ of private and procedural international law that has been 

developed over the last decades. Other than international treaties 

concluded between Member States,10 with States of the European 

                                                 
8 The importance of the creation of uniform heads of jurisdiction is a factor that 

should not be underestimated (Luigi Mari, Il diritto processuale civile della 
convenzione di Bruxelles. Il sistema della competenza (Cedam 1999) 3ff). The 
decision to provide the Convention also with rules on jurisdiction is expressive of a 
fundamental political will to limit, within specific boundaries, exorbitant jurisdiction 
(exorbitant fora are heads of jurisdiction that include situations characterised by the 
lack of a proper connection of the court with the case. Cf Kathryn A. Russell, 
‘Exorbitant Jurisdiction And Enforcement Of Judgements: The Brussels System As 
An Impetus For The United States Action’ [1993] SJILC 2 and Olivia Struyven, 
‘Exorbitant Jurisdiction in the Brussels Convention’ (1998) 9 Jura Falconis 521), thus 
reshaping a fundamental element of State sovereignty consisting in the freedom to 
autonomously determine the conditions for the exercise of their jurisdiction. For 
instance, Italy, before the reform of the system of Private International Law in 1995, 
had rules on international jurisdiction that almost granted jurisdiction to Italian courts 
in all those cases in which the defendant was an Italian national, in spite of the fact 
that other courts might have had a manifest closer connection with the case (see 
arts 2, 3 and 4 of the Italian Code of Civil Procedure, now repealed, and Cassazione 
14 April 1993, No 4406, [1993] RDIPP 132ff). In the legal literature, see Martha 
Weser, ‘Bases of Judicial Jurisdiction in the Common Market Countries’ [1961] AJCL 
323; Ilaria Queirolo, Gli accordi sulla competenza giurisdizionale. Tra diritto 
comunitario e diritto interno (Cedam 2000) 7ff and ‘Evolutionary Trends in Choice of 
Court Agreements: From the Lotus Case to the Brussels I bis Regulation’ in Ilaria 
Queirolo and Bettina Heiderhoff (eds), Party Autonomy in European Private (and) 
International Law, Tome I (Aracne 2015) 83ff. 

9 Ever since its first decisions, the European Court of Justice, even though 
acknowledging that the Brussels Convention and the EEC Treaties were separate, 
highlighted the strict interconnections between these two instruments; in this sense, 
the Court interpreted the Brussels Convention in light of the principles of non-
discrimination contained in the founding Treaties: art 917 ZPO was claimed 
inconsistent with the EEC Treaty read in conjunction with the Brussels Convention, 
given that it allowed the arrest of a ship anytime the ship had to be seised abroad, 
whilst setting stricter conditions when the ship had to be arrested within German 
waters (Case C-398/92 Mund & Fester v Hatrex Internationaal Transport [1994] ECR 
I-467; cf Case C-271/00 Gemeente Steenbergen v Luc Baten [2002] ECR I-10489, 
para 43 and Case C-7/98 Dieter Krombach v André Bamberski [2000] ECR I-1935, 
para 24). 

10 Such as the 1980 Rome Convention (80/934/EEC: Convention on the law 
applicable to contractual obligations, opened for signature in Rome on 19 June 1980 
[1980] OJ L266/1), that made no reference at all to art 220 TEEC. The proposal to 
draft uniform conflict of laws rules is dated September 1967, when Belgium, on 
behalf of Benelux, forwarded to the Commission a request to proceed not only in the 
field of rules on international jurisdiction, but also in the field of private international 
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Free Trade Association (EFTA), or with Member States of the Union 

not taking part in the area of freedom, security, and justice, this uniform 

‘system’ of private and procedural international law has become more 

complex after the Member States conferred further sovereignty to the 

Union in the field. Nowadays, under Article 81 TFEU the Union has 

concurrent competence to develop judicial cooperation in civil matters 

with cross-border implications. Such judicial cooperation is based, for 

what matters to the purposes of this investigation, on the principle of 

mutual and automatic recognition of decisions, a principle that deeply 

affects domestic systems.11 Of course, judicial cooperation in civil 

matters having cross-border implications has also brought the EU to 

have competences to approximate domestic heads of jurisdiction and 

domestic conflict of laws. 

In particular, the principle of automatic recognition of foreign 

judgments has been maintained over the years by the EU lawmaker, 

and has had a significant influence on domestic systems (that have 

developed domestic rules accepting such a principle).12 Also, the 

mechanism itself has been significantly implemented in comparison to 

the Brussels Convention, at least in areas where judicial cooperation 

is now stronger,13 up to the point that execution is not subject to any 

                                                 
law. In spite of this early request, the Rome Convention was only signed in June 
1980. On the adoption of the text, see Mario Giuliano and Paul Lagarde, Report on 
the Convention on the law applicable to contractual obligations [1980] OJ C282/1. 

11 In Italy, for example, before 1995 foreign judgments could have only been 
recognised and enforced after a domestic procedure before national courts: art 796 
of the Italian Code of Civil Procedure has been interpreted to exclude automatic 
recognition of foreign judgments. Cf Tuo (n 1) 12f.  

12 Cf art 64 of the Italian Private International Law Act. 
13 See Regulation (EU) No 1215/2012 of the European Parliament and of the 

Council of 12 December 2012 on jurisdiction and the recognition and enforcement 
of judgments in civil and commercial matters [2012] OJ L351/1; Regulation (EC) No 
861/2007 of the European Parliament and of the Council of 11 July 2007 establishing 
a European Small Claims Procedure [2007] L199/1 and Regulation (EC) No 
805/2004 of the European Parliament and of the Council of 21 April 2004 creating a 
European Enforcement Order for uncontested claims [2004] OJ L143/15; and 
judgments granting rights of access or concerning the return of a child (‘trumping 
orders’) in the context of Council Regulation (EC) No 2201/2003 of 27 November 
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special intermediate domestic procedure (but for those domestic 

procedures required to enforce domestic judgments).  

In general terms, the regime of automatic recognition of decisions 

is necessary to ensure that legal positions and rights addressed by 

other courts are not subject to revision by courts in other Member 

States. The most important consequence following recognition of 

foreign judgments – be this recognition automatic or declared by the 

courts of the requested Member State – is that the courts of the 

requested State will not have the possibility to exercise their 

adjudicative jurisdiction over the matters settled by the foreign court. 

This, of course, leaves the possibility to the requested court to exercise 

its jurisdiction over facts that came to be after the foreign decision had 

been issued, and which bear relevance for the determination of the 

rights assessed by the foreign court. 

Automatic recognition of acquired rights is a necessary condition 

to ensure free movement of people, goods, services, and capital within 

the European Union.14 Where rights acquired in one Member State are 

not adequately respected in another one, the right to free movement 

is impaired by the lack of certainty of the legal status of the right. 

Automatic recognition must have the result of conferring on judgments 

the authority and effectiveness accorded to them in the State in which 

they were given.15 This also means that free movement of judgments 

                                                 
2003 concerning jurisdiction and the recognition and enforcement of judgments in 
matrimonial matters and the matters of parental responsibility, repealing Regulation 
(EC) No 1347/2000 [2003] OJ L338/1 and by Council Regulation (EC) No 4/2009 of 
18 December 2008 on jurisdiction, applicable law, recognition and enforcement of 
decisions and cooperation in matters relating to maintenance obligations [2009] OJ 
L7/1. 

14 Ronald A. Brand, ‘Evolving Competence for Private International Law in 
Europe: The External Effects of Internal Developments’ in Gabriella Venturini and 
Stefania Bariatti (eds), Nuovi strumenti del diritto internazionale privato. Liber Fausto 
Pocar, Vol. II (Giuffrè 2009) 163, 165.  

15 Ulf Bergquist, ‘Art. 39’, in Ulf Bergquist and others (eds), Commentaire du 
règlement européen sur les successions (Dalloz 2015) 162, 163 and Francisco José 
Martín Mazuelos, ‘Artículo 39. Reconocimiento’ in José Luis Iglesias Buigues and 
Guillermo Palao Moreno (eds), Sucesiones Internacionales. Comentarios al 
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that are not final should also be allowed, even if domestic provisions 

on recognition usually require the foreign decision to be final.16 

However, automatic recognition requires a high degree of mutual trust 

and uniform rules on international jurisdiction. 

That is why rules distributing jurisdiction between courts of EU 

Member States and rules on recognition and enforcement are closely 

linked.17 It is the trust underlying the distribution of jurisdiction that the 

simplified mechanism of recognition and enforcement rests upon.18 

This trust leads to the recognition of the effects given to the decision 

by its State of origin, as well as to the principle of no review regarding 

the jurisdiction19 of the courts of the Member State of origin, as well as 

the merits of the decisions. 

To ensure the free movement of judgments, the European Union 

has adopted Regulation (EU) No 650/201220 in the field of cross-

                                                 
Reglamento (UE) 650/2012 (Tirant lo Blanch 2015), 311. In the case law, in these 
terms, Case C-456/11 Gothaer Allgemeine Versicherung AG and Others v Samskip 
GmbH [electronic Reports] para 34. See also Case 145/86 Horst Ludwig Martin 
Hoffmann v Adelheid Krieg [1988] ECR 645. Cf Patrick Wautelet, ‘Art. 33’, in Ulrich 
Magnus and Peter Mankowski (eds), Brussels I Regulation (2nd edn, Sellier 2012) 
635, 636. 

16 Cf Peter Schlosser, Report on the Convention on the Association of the 
Kingdom of Denmark, Ireland and the United Kingdom of Great Britain and Northern 
Ireland to the Convention on jurisdiction and the enforcement of judgements in civil 
and commercial matters and to the Protocol on its interpretation by the Court of 
Justice [1979] OJ C59/71, 126. Cf Jenard Report (n 7) 43. On the issue of res 
judicata, see amplius infra. 

17 Francesco Salerno, Giurisdizione ed efficacia delle decisioni straniere nel 
Regolamento (UE) n. 1215/2012 (rifusione). Evoluzione e continuità del “sistema 
Bruxelles-I” nel quadro della cooperazione giudiziaria in materia civile, (Cedam 
2015) 310. 

18 Case C-456/11 (n 15) para 35. 
19 Cf Andrew Dickinson, ‘Free Movement of Judgments in the EU: Knock 

Down the Walls but Mind the Ceiling’ in Eva Lein (ed), The Brussels I Review 
Proposal Uncovered, (British Institute of International and Comparative Law 2012) 
135, 136. 

20 Regulation (EU) No 650/2012 of the European Parliament and of the 
Council of 4 July 2012 on jurisdiction, applicable law, recognition and enforcement 
of decisions and acceptance and enforcement of authentic instruments in matters of 
succession and on the creation of a European Certificate of Succession [2012] OJ 
L201/107. On the necessity of uniform rules of private and procedural international 
law in succession mortis causa matters, see Angelo Davì, ‘Riflessioni sul futuro diritto 
internazionale privato europeo delle successioni’ [2005] RDI 297, 304. For a study 
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border succession cases.21 As noted by the Council and the European 

Parliament,  

‘The proper functioning of the internal market should be 

facilitated by removing the obstacles to the free movement of persons 

who currently face difficulties in asserting their rights in the context of 

a succession having cross-border implications’.22  

Clearly, harmony of solutions at the private international law level 

in succession matters is fundamental to plan the disposition of the 

estate. In this sense, harmony of private international law solutions in 

an extended judicial space encourages people to move across 

Europe, knowing that their succession will be ruled according to a 

unique applicable law and that the pertinent judgments will also be 

recognised in all Member States.23 The Succession Regulation – the 

first one in this field24 – thus aims, amongst other things, at promoting 

mutual recognition of decisions given in the Member States in matters 

of succession, irrespective of whether such decisions were given in 

                                                 
on the main problems related to the Regulation, see Anatol Dutta, ‘Die europäische 
Erbrechtsverordnung vor ihrem Anwendungsbeginn: Zehn ausgewählte 
Streitstandsminiaturen’ [2015] IPRax 32ff. 

21 A topic which, as noted by Andrea Bonomi, ‘Successions internationales: 
conflits de lois et de juridictions’ (2010) 350 RCADI 71, 402, was not significantly 
addressed at the international level, because of the different – scarcely ratified – 
international multilateral (existing some bilateral) treaties in succession matters 
covering other aspects, such as the formal validity of the will, and the administration 
of the estate.  

22 Succession Regulation, Recital No 7. Cf Corina Heibel, ‘Some Remarks on 
Inheriting Shares in German Partnerships: The Delineation of Partnership and 
Succession Law with Regard to German Special Succession Rules under Regulation 
(EU) No 650/2012’, in Maria Elena De Maestri and Stefano Dominelli (eds), Party 
Autonomy in European Private (and) International Law, Tome II (Aracne 2015) 127, 
168f. 

23 On the importance of harmonised solutions in succession matters, see 
Bonomi (n 21) 404. 

24 The adoption of the Regulation is consistent with the 2009 Stockholm 
Programme, in which the European Council considered that mutual recognition of 
decisions had to be extended to the field not yet covered by already existing 
Regulations. Cf Andrea Bonomi, ‘Il regolamento europeo sulle successioni’ [2013] 
RDIPP 293, 294. In general, on the Stockholm Programme, see Rolf Wagner, ‘Die 
politischen Leitlinien zur justiziellen Zusammenarbeit in Zivilsachen im Stockholmer 
Programm’ [2010] IPRax 97ff. 
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contentious or non-contentious proceedings.25 The Regulation creates 

rules relating to the recognition, enforceability, and enforcement of 

decisions similar to those of other Union instruments in the area of 

judicial cooperation in civil matters.26 

 

2. ‘Court of a Member State’ and ‘decision’ 
According to Article 3(1)(g) Succession Regulation,27 only a 

judgment given in a Member State shall be recognised (in succession 

matters under the Succession Regulation)28 without any special 

procedure being required. This provision applies as long as the 

judgment, whatever this may be called, is given by a court or tribunal 

of a Member State (where Denmark, the United Kingdom, and Ireland 

should not be considered as Member States for the purposes of the 

Succession Regulation).29 Some have in fact argued that only 

decisions issued by courts of the Member States bound by the 

                                                 
25 Succession Regulation, Recital No 59. Cf Pietro Franzina and Antonio 

Leandro, ‘Il nuovo diritto internazionale privato delle successioni per causa di morte 
in Europa’ [2013] NLCC 275, 331. See also Pedro Luis Viguer Soler, ‘Artículo 43. 
Fuerza ejecutiva’ in José Luis Iglesias Buigues and Guillermo Palao Moreno (eds), 
Sucesiones Internacionales. Comentarios al Reglamento (UE) 650/2012 (Tirant lo 
Blanch 2015), 338, noting that the executive force can be recognised to contentious 
and non-contentious decisions, if they have executive force in their State of origin. 

26 Succession Regulation, Recital No 59. 
27 On which see Richard Frimston, ‘Art. 3’, in Ulf Bergquist and others (eds), 

Commentaire du règlement européen sur les successions (Dalloz 2015) 45. 
28 Matters indirectly linked to succession, such as claims of the heir against 

third parties based on inheritance, may fall within the scope of application of other 
instruments, most probably under the Brussels Ibis Regulation. Cf ex multis, Anatol 
Dutta, ‘Succession Law (International)’ in Jürgen Basedow and others (eds), The 
Max Planck Encyclopedia of European Private Law (OUP 2012) 1621, 1622. 

29 Succession Regulation, Recitals Nos 82 and 83. On the position of the 
United Kingdom, with particular regard to common provisions for the recognition and 
enforcement of decisions, see House of Lords, European Union Committee, 6th 
Report of Session 2009-10, The EU’s Regulation on Succession, Report with 
Evidence, London, 2010, 31ff. Cf Jayne Holliday, ‘Reconciling the European Union 
Succession Regulation with the Private International Law of the UK’ in Jean-
Sylvestre Bergé, Stéphanie Francq and Miguel Gardeñes Santiago (eds), 
Boundaries of European Private International Law (Bruylant 2015) 297 ff and Maebh 
Harding, Conflict of Laws (5th edn, Routledge 2014) 208, arguing that decisions are 
automatically recognised in those Member States that have not opted out of the 
system. 
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Regulation enjoy the right to ‘free movement’ provided in the 

instrument.30 Hence, the rules on the ‘free movement’ are only valid in 

respect to decisions issued between Member States bound by the 

Regulation. Decisions issued by other States (or by Member States 

not bound by the Regulation) will be recognised in the Member States 

(bound by the Succession Regulation) in accordance with their 

domestic provisions. 

Moreover, a decision on the determination of costs or expenses 

by an officer of the court is a judgment and moves within the European 

judicial space accordingly.  

European Union law has developed, traditionally in the context of 

civil matters, an autonomous31 definition of judgment that is relevant 

for the purposes of the application of the rules on recognition and 

enforcement. When called to interpret similar provisions, the Court of 

Justice of the European Union (hereinafter European Court of Justice) 

has argued that a judgment follows the rule on recognition and 

enforcement if the decision emanated from a body of a Member State 

having jurisdiction under the law and deciding on its own authority on 

the issues32 (or over matters in non-contentious cases) between the 

parties. Even though the previous case law of the European Court of 

Justice is not directly33 applicable to interpret provisions of the 

                                                 
30 Cf on this issue, Javier Carrascosa González, El Reglamento Sucesorio 

Europeo 650/2012 de 4 de julio de 2012. Análisis crítico (Editorial Comares 2014) 
300; Guillermo Palao Moreno and Gabriel Alonso Landeta, ‘Artículo 3. Definiciones’ 
in José Luis Iglesias Buigues and Guillermo Palao Moreno (eds), Sucesiones 
Internacionales. Comentarios al Reglamento (UE) 650/2012 (Tirant lo Blanch 2015), 
54 and Bonomi (n 24) 294. 

31 In the context of the Brussels I regime, see BGH 22 September 2005 - IX 
ZB 7/04 [2006] JR 428. Cf in the legal literature, Peter Stone, EU Private International 
Law (Elgar 2010) 224 and Andreas Schwartze and Pier Franco Soleti, ‘Art. 32’, in 
Thomas Simons, Rainer Hausmann and Ilaria Queirolo (eds), Regolamento 
«Bruxelles I». Commento al Regolamento (CE) 44/2001 e alla Convenzione di 
Lugano (IPR Verlag 2012) 689, 692f. 

32 Case C-414/92 Solo Kleinmotoren GmbH v Emilio Boch [1994] ECR I-2237, 
para 17. 

33 Noting the similarities of the rules in the Brussels I Regulation and in the 
Succession Regulation, Andrea Bonomi, ‘Prime considerazioni sulla proposta di 
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Succession Regulation, such case law is of particular importance, 

especially where the wording of the instruments are similar. In addition, 

in favour of the possible use of the Court’s case law related to the 

Brussels rules as a guideline for the interpretation of the Succession 

Regulation, the latter clearly states its rules on the recognition and 

enforcement are intended to be similar to those of other Union 

instruments in the area of judicial cooperation in civil matters.34 

Where the judicial body declares on its own authority on the 

issues between the parties, the measure will be treated as judgment. 

In this sense, the very definition of ‘judicial body’ becomes relevant. 

For example, arbitral tribunals do fall within the definition of judicial 

body if, regardless of the name of the decision, the tribunal is not 

competent in light of the will of the parties, but exercises its jurisdiction 

in accordance to provisions of law.35 As a matter of general principle, 

decisions of administrative authorities do not fall within the scope of 

application of the rules on recognition and enforcement of the 

Succession Regulation, unless the authority decides following 

jurisdictional appeals.36 

For the purposes of the Succession Regulation, ‘court’ is any 

authority of a Member State, regardless of its name in the domestic 

system, free from hierarchic and functional constraints,37 created by 

                                                 
regolamento sulle successioni’ [2010] RDIPP 877, 912; Thomas Rauscher, 
Internationales Privatrecht. Mit internationalem Verfahrensrecht (Mueller Verlag 
2012) 563; Franzina and Leandro (n 25) 330f; Peter Stone, EU Private International 
Law (Elgar 2014) 514; Paul Lagarde, ‘Les principes de bases du nouveau règlement 
européen sur les successions’ [2012] RCDIP 691, 731 and Domenico Damascelli, 
Diritto internazionale privato delle successioni a causa di morte (dalla l. n. 218/1995 
al reg. UE n. 650/2012) (Giuffrè 2013) 113. 

34 Succession Regulation, Recital No 59. 
35 Cf OLG Hamburg 4 November 2008 - 6 Sch 7/08, in unalex, DE-2801. 
36 Schwartze and Soleti (n 31) 693. 
37 Cf Sergio M. Carbone, Lo spazio giudiziario europeo in materia civile e 

commerciale. Da Bruxelles I al regolamento CE. 805/2004 (6th edn, Giappichelli 
2009) 198. In the context of the Succession Regulation, other than the already 
quoted scholarship, see of the notion of ‘court’, Ilaria Queirolo and Laura Carpaneto, 
‘Il diritto internazionale private delle successioni in Europa: il Regolamento (UE) N. 
650/20’ in Vera Tagliaferri, Filippo Preite and Carlo Carbone (eds), Le Successioni. 
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the law, and carrying out its activity in the context of an adversarial, 

jurisdictional procedure.38 It is also important to note that it is not 

necessary that a court settles a dispute between the parties. As said, 

the Succession Regulation is also applicable to non-contentious 

cases. Here, a body has to be considered a court for the purposes of 

the Regulation if it decides on a succession matters, even if there is 

no dispute between the parties.39 

Moreover, if the definition of judgment for the purposes of 

recognition and enforcement seems plain in respect of those acts 

issued by courts deciding on their own authority over a dispute 

between the parties (or deciding matters in non-contentious cases), it 

must be noted that the Succession Regulation takes in due 

consideration the specificities of the subject matter.40 In particular, the 

Regulation acknowledges the role public notaries have in succession 

proceedings. Whilst Article 3(1)(g) Succession Regulation only makes 

reference to judicial decisions and to court officers’ orders determining 

the cost of the procedure, Recital No 2241 provides that when notaries 

exercise judicial functions they are bound by the rules on jurisdiction, 

and the decisions they give should circulate in accordance with the 

provisions on recognition, enforceability, and enforcement of 

                                                 
Manuale notarile (Giuffrè 2016) 1109, 1148ff. 

38 C. Gian Paolo Romano, ‘Riconoscimento ed esecuzione delle decisioni nel 
Regolamento Bruxelles I’ in Andrea Bonomi (ed), Diritto internazionale privato e 
cooperazione giudiziaria in materia civile (Giappichelli 2009) 149, 153ff. 

39 Damascelli (n 33) 114 and Elena D’Alessandro, ‘Il riconoscimento, 
l’esecutività e l’esecuzione delle decisioni e delle transazioni giudiziarie in materia 
successoria’ in Pietro Franzina and Antonio Leandro (eds), Il diritto internazionale 
privato europeo delle successioni mortis causa (Giuffrè 2013) 139, 140. 

40 Franzina and Leandro (n 25) 331 and Damascelli (n 33) 115. 
41 On the legal value of recitals, see Ilaria Queirolo and Stefano Dominelli, 

‘Statutory certificates e immunità funzionale del registro italiano navale’ [2013] IDM 
152, 171f; Eileen Denza, ‘Compromise and Clarity in International Drafting’ in 
Constantine Stefanou and Helen Xanthaki (eds) Drafting Legislation. A Modern 
Approach (Ashgate 2008) 242; Interinstitutional agreement on better law-making 
[2003] OJ C321/1 and the Joint Practical Guide of the European Parliament, the 
Council and the Commission for persons involved in the drafting of European Union 
legislation. 
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decisions. Nonetheless, Recital No 20 notices that, in most cases, 

notaries do not fulfil such a role. This of course does not necessarily 

mean that acts of notaries are not allowed to move within the European 

judicial space. The specific provisions of the Succession Regulation 

on authentic instruments will in fact be applicable, if the outcome of the 

notary can be considered to be an authentic instrument under Article 

3(1)(i) of the Succession Regulation.42 

Furthermore, declarations for the acceptance or waiver of the 

succession, of a legacy, or of a reserved share under Article 13 

Succession Regulation also enjoy the free movement reserved to 

judicial decisions, where, under the law of that Member State, such 

declarations can be made before a court.43 

Lastly, it has been noted that a decision in succession matters is 

subject to the regime of free movement of the Succession Regulation, 

regardless of the heads of jurisdiction invoked by the court of origin.44  

 

3. Automatic recognition and enforcement of judgments: the 
introduction of the application 

                                                 
42 In general, on the notaries and private international law, see Pierre Callé, 

‘Les notaire, les actes notariés et le droit international privé’ in Isabelle Dauriac and 
others Le droit entre tradition et modernité Mélanges à la mémoire de Patrick Courbe 
(Dalloz 2012) 61. 

43 terms, Damascelli (n 33) 115 and D’Alessandro (n 39) 143f. 
44 Heads of jurisdiction of the Succession Regulation leave no residual scope 

of application to domestic provisions; however, should a court decide inheritance 
related disputes when the person whose assets is concerned is still alive, the 
domestic court will apply other rules of private international law. Hence, if the 
decision falls within the material scope of application of the Regulation, the decision 
will move according to this instrument. In favour of such interpretation, the 
circumstance that the proposal of the Commission made clear, under art 29, that 
rules of recognition and enforcement where applicable to decisions issued in 
application of the Regulation. Such specification has not found its way into the final 
text of the Regulation. On this, see Angelo Davì and Alessandra Zanobetti, ‘Il nuovo 
diritto internazionale privato delle successioni nell’Unione europea’ [2013] CDT 5, 
113f. Cf also Tito Ballarino, ‘Il nuovo regolamento europeo sulle successioni’ [2013] 
RDI 1116, 1132, noting that the system of recognition and enforcement is enhanced 
by the fact that decisions move according to the Regulation, regardless of whether 
the issuing court derives its jurisdiction from the Succession Regulation.  



PESCE-DOMINELLI  RECOGNITION OF JUDGMENTS 

JUST/2013/JCIV/AG/4666 388 JUST/2013/JCIV/AG/4666 

According to Article 39(1) Succession Regulation, ‘[a] decision 

given in a Member State shall be recognised in the other Member 

States without any special procedure being required’.45 According to 

Article 43,  

‘Decisions given in a Member State and enforceable in that State 

shall be enforceable in another Member State when, on the application 

of any interested party, they have been declared enforceable there in 

accordance with the procedure provided for’ 

by the Regulation itself.  

The procedure to request recognition or enforcement of a foreign 

decision is the very same,46 as are the grounds to refuse recognition 

or enforcement.47 Recognition and enforcement claims may be the 

principal issue in a dispute, or just an ancillary question in another 

procedure. In the first case, the Succession Regulation sets common 

heads of jurisdiction,48 whilst prescribing – for the second case – that 

jurisdiction for ancillary claims on recognition and enforcement rests 

with the court having jurisdiction for the principal claim.49 

Applications for recognition50 or enforcement51 must be lodged 

before the court or the competent authority designed by each Member 

State, according to Article 78 of the Succession Regulation. The local 

jurisdiction of the court of the requested Member State is determined 

by reference to the place of domicile of the party against whom 

recognition and enforcement is sought, or to the place of 

                                                 
45 Stressing the importance of the principle in the new field of judicial 

cooperation in civil matters, Davì and Zanobetti (n 44) 125. Cf also Martín Mazuelos 
(n 15) 314 f and Queirolo and Carpaneto (n 37) 1149. 

46 Succession Regulation, art 43. 
47 Ibidem, art 48. 
48 Ibidem, art 39(2). 
49 Ibidem, art 39(3). See also Franzina and Leandro (n 25) 331. On the limited 

effects concerning recognition and enforcement addressed by the court as a 
preliminary matter, see Carrascosa González (n 30) 302. 

50 Succession Regulation, art 39(2). 
51 Ibidem, art 45(1). 



PESCE-DOMINELLI  RECOGNITION OF JUDGMENTS 

JUST/2013/JCIV/AG/4666 389 JUST/2013/JCIV/AG/4666 

enforcement52 (and not by reference to the place of habitual 

residence).53 This seems to be consistent with the Brussels I 

Regulation,54 whose provisions on recognition and enforcement have 

mostly been transposed into the Succession Regulation. It should, 

                                                 
52 Ibidem, art 45(2). 
53 Specifically on this point, see José Luis Iglesias Buigues and Pedro Luis 

Viguer Soler, ‘Artículo 44. Determinación del domicilio?’ in José Luis Iglesias 
Buigues and Guillermo Palao Moreno (eds), Sucesiones Internacionales. 
Comentarios al Reglamento (UE) 650/2012 (Tirant lo Blanch 2015) 347f. On the 
development of the concept of ‘habitual residence’ to ensure consistent application 
of the Hague Conventions after World War II, see ex multis Jürgen Basedow, The 
Law of Open Societies. Private Ordering and Public Regulation in the Conflict of 
Laws (Brill 2015) 316ff. On the recourse to habitual residence in succession matters, 
see Peter Mankowski, ‘Der gewöhnliche Aufenthalt des Erblassers unter Art. 21 Abs. 
1 EuErbVO’ [2015] IPRax 39 ff; Peter Kindler, ‘La legge regolatrice delle successioni 
nella proposta di regolamento dell’Unione europea: qualche riflessione in tema di 
carattere universale, rinvio e professio iuris’ [2011] RDI 422, 426 ff and ‘Vom 
Staatsangehörigkeits- zum Domizilprinzip: das künftige internationale Erbrecht der 
Europäischen Union’ [2010] IPRax 44 ff; Kathrin Kroll-Ludwigs, Die Rolle der 
Parteiautonomie im europäischen Kollisionsrecht (Mohr Siebeck 2013) 137ff, Max 
Atallah, ‘The Last Habitual Residence of the Deceased as the Principal Connecting 
Factor in the Context of the Succession Regulation (650/2012)’ (2015) 2 BJES 130ff 
and Michael Kränzle, Heimat als Rechtsbegriff? Eine Untersuchung zu Domicile und 
gewöhnlichem Aufenthalt im Lichte der EU-Erbrechtsverordnun (Mohr Siebeck 
2014) 186ff. 

54 Council Regulation (EC) No 44/2001 of 22 December 2000 on jurisdiction 
and the recognition and enforcement of judgments in civil and commercial matters 
[2001] OJ L12/1, art 39, now repealed by Regulation (EU) No 1215/2012 (n 13). On 
the recognition and enforcement according to Brussels I Regulation, cf ex multis, 
comments from art 32 to art 58 (by Stéphanie Francq, Konstantinos Kerameus, Peter 
Mankowski, Lennart Pälsson, Lajos Vekás, and Patrick Wautelet), in Ulrich Magnus 
and Peter Mankowski (eds), Brussels I Regulation (2nd edn, Sellier 2012). See Tuo 
(n 1); Carlos Esplugues Mota and José Luis Iglesias Buhigues, Derecho 
internacional privado (5th edn, Tirant Lo Blanch 2012) 167ff; Carbone (n 37) 213ff; 
Hélène Gaudemet-Tallon, Compétence et exécution des jugements en Europe, 
Matières civile et commercial (5th edn, L.G.D.J. 2015) 367ff; Bernard Audit, Droit 
international privé (L.G.D.J. 2004) 439ff; Olivia Lopes Pegna, I procedimenti relativi 
all’efficacia delle decisioni straniere in materia civile (Cedam 2009); Patrizia De 
Cesari, ‘La procedura semplificata di exequatur nei regolamenti Bruxelles I, 
Bruxelles II-bis e n. 1346/2000 e la sua applicazione pratica’ in Nerina Boschiero 
and Paolo Bertoli (eds), Verso un “Ordine comunitario” del processo civile. Pluralità 
di modelli e tecniche processuali nello spazio europeo di giustizia (Editoriale 
Scientifica 2008) 19ff; D’Alessandro (n 39); Salerno (n 17) 299ff; Sergio La China, ‘Il 
riconoscimento e l’esecuzione delle sentenze nel Regolamento comunitario n. 
44/2001’ [2002] RDP 386ff; Elena Merlin, ‘Riconoscimento ed esecutività della 
decisione straniera nel regolamento “Bruxelles I”’ [2001] RDP 433ff; Franco 
Mosconi, ‘Un confronto tra la disciplina del riconoscimento e dell’esecuzione delle 
decisioni straniere nei recenti regolamenti comunitari’ [2001] RDIPP 545ff. 
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however, been mentioned that other instruments, such as the Brussels 

IIbis Regulation,55 have adopted the criterion of habitual residence for 

the purposes of local jurisdiction on recognition and enforcement. 

Should the reference to the domicile raise issues if a Member State 

recognises that the person against whom recognition or enforcement 

is sought is not domiciled in that Member State, in most cases the 

issue of local jurisdiction can be solved in light of Article 44(2) 

Succession Regulation. This Article prescribes that local jurisdiction is 

determined by reference to the domicile of the party against whom 

enforcement is sought, or by reference to the place of enforcement. 

As a matter of principle, and save some exceptions (on which 

see infra), the proceeding instructed before domestic courts to obtain 

pre-emptive recognition or enforcement56 (or the appeal), is governed 

by the law of the Member State of enforcement.57 This solution is 

consistent with the general concept of procedural autonomy of 

Member States. As recalled by the legal literature,58  

‘Where national authorities are responsible for implementing a 

Community regulation, it must be recognised that in principle this 

implementation takes place with due respect for the forms and 

procedures of national law’.59  

In applying domestic rules for the implementation of EU law, 

                                                 
55 Council Regulation (EC) No 2201/2003 (n 13), art 29(2). 
56 In this regard, the Succession Regulation is consistent with the Brussels I 

Regulation, nothing saying on the possibility for the party against whom enforcement 
is sought to pre-emptively challenge the foreign decision. This, contrary to provisions 
of other Regulations, such as the Brussels IIbis Regulation, art 21(3). 

57 Succession Regulation, art 46. Franzina and Leandro (n 25) 331. 
58 Robert Schütze, European Constitutional Law (CUP 2012) 381. On the 

principle of procedural autonomy of Member States, cf Enzo Cannizzaro, Il diritto 
dell’integrazione europea. L’ordinamento dell’Unione (Giappichelli 2014) 317ff; 
Diana Urania Galetta, Procedural Autonomy of Member States: Paradise Lost? A 
Study on the “Functionalized Procedural Competence” of EU Member States 
(Springer 2010) and Paul Craig and Gráinne de Búrca, EU Law: Text, Cases, and 
Materials (6th edn, OUP 2015) 226ff. 

59 Case 39-70 Norddeutsches Vieh- und Fleischkontor GmbH v Hauptzollamt 
Hamburg-St. Annen [1971] ECR 49, para 4. 
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Member States must ensure no discrimination within cases governed 

only by domestic law.60 This is, however, only true when no uniform 

procedural rule is laid down by EU law, which is the case of the 

Succession Regulation. For example, concerning the introduction of 

the recognition or enforcement proceeding, applicants cannot be 

required to have a postal address or an authorised representative in 

the Member State of enforcement.61 This raises the question on 

whether Member States are allowed by the Succession Regulation to 

request applicants have a postal address within the jurisdiction of the 

seised court for the purposes of service of documents (in other words, 

requesting a postal address not as a condition to lodge the application, 

but only to avoid that service of documents is made to the interested 

party in the court’s chancery.)62 It seems that Article 46(2) of the 

Succession Regulation can be interpreted in light of Article 40 Brussels 

I Regulation. According to the latter provision,  

‘The applicant must give an address for service of process within 

the area of jurisdiction of the court applied to. However, if the law of 

the Member State in which enforcement is sought does not provide for 

the furnishing of such an address, the applicant shall appoint a 

representative ad litem’.  

The last provision has been interpreted as ensuring time-efficient 

communications between the requested court and the applicant.63 At 

                                                 
60 Ibidem.  
61 Succession Regulation, art 46(2). 
62 This is for example the Italian case. Art 480(3) of the Italian Code of Civil 

Procedure prescribes that the ‘precetto’, the formal intimation preceding execution, 
entails the residence of the applicant within the jurisdiction of the seised court, or the 
electio of the domicile within said jurisdiction if the interested party has not his/her 
residence within the court’s jurisdiction.  

63 On which see, Konstantinos Kerameus, ‘Art. 40’ in Ulrich Magnus and Peter 
Mankowski (eds), Brussels I Regulation (2nd edn, Sellier 2012) 755, 757f and 
Christoph Althammer and Andrea La Mattina, ‘Art. 40’ in Thomas Simons, Rainer 
Hausmann and Ilaria Queirolo (eds), Regolamento «Bruxelles I». Commento al 
Regolamento (CE) 44/2001 e alla Convenzione di Lugano (IPR Verlag 2012) 805, 
807. 
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first, one could argue that the difference in wording (‘the applicant must 

give an address for service’ of the Brussels I Regulation, versus ‘the 

applicant shall not be required to have a postal address’ in the 

Succession Regulation) is so strong that Regulation (EU) No 650/2012 

should be interpreted as forbidding Member States from requiring a 

postal address within the jurisdiction of the seised court. However, if 

the two instruments are to be interpreted in a consistent manner, one 

could also argue that the aim of the provision is to avoid the imposition 

of formalities unknown to the applicant, whilst admitting rules whose 

aim is to ensure proper communication between the court and the 

applicant. In fact, these rules are functional to the proper 

administration of justice in so far as service of documents becomes 

more efficient and effective.64 Following this line of argument, one 

could thus argue that Article 46(2) of the Succession Regulation still 

allows Member States to require the election of a postal address within 

the jurisdiction of the seised court, even though it formally states that 

‘[t]he applicant shall not be required to have a postal address [...] in 

the Member State of enforcement’,65 at least as long this only serves 

the purpose of service of documents. Of course, the matter can only 

be solved by the European Court of Justice. Should this Court be 

called to interpret Article 46(2) Succession Regulation, the Court will 

have to find balance between the new wording and the application of 

domestic, non-discriminatory rules functional to efficient and effective 

communications between the court and the applicant. Moreover, in 

such an interpretation, it seems the Court may also find guidance in 

                                                 
64 In general terms, the Succession Regulation acknowledges the need to 

settle cross-border successions in a speedy, smooth, and efficient manner (Recital 
No 67), and to ensure the proper administration of justice within the Union (Recital 
No 23). 

65 Similar reasoning could also be developed with regard to the impossibility 
for Member States to require an authorised representative in the Member State of 
enforcement, a category introduced alongside to the element of a postal address in 
lieu of the element of domicile to cope with procedural issues in the German legal 
system (Kerameus (n 63) 757 and Althammer and La Mattina (n 63) 809). 
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Article 49(1) Succession Regulation,66 which makes a renvoi to 

domestic laws for the communication of the decision of the requested 

court to the applicant. 

Always with regard to the submission of the application, the 

Succession Regulation requires the applicant to provide two 

documents, regardless of whether these are requested by domestic 

rules of civil procedure. In the first place, the applicant must offer a 

copy of the decision which satisfies the conditions necessary to 

establish its authenticity (Succession Regulation, Article 46(3)(a)). In 

the second place, the applicant must offer the attestation issued by the 

court or competent authority of the Member State of origin using the 

form established in accordance with the Regulation itself (Succession 

Regulation, Article 46(3)(b)). Both documents must be presented by 

the applicant, since Article 46(3) is clear in stating that ‘[t]he application 

shall be accompanied by the following documents [...]’. This provision, 

save some minor changes, rephrases Article 53 of the Brussels I 

Regulation.67 In the context of the Brussels I regime, the provision 

corresponding to Article 46(3)(a) Succession Regulation has been 

interpreted as to exclude the admissibility of reproductions of the 

foreign judgments, such as scanned images or photocopies. A certified 

copy of the original, directly produced by the issuing court is 

necessary.68  

                                                 
66 On which see infra.  
67 On which see Lajos Vekás, ‘Art. 53’ in Ulrich Magnus and Peter Mankowski 

(eds), Brussels I Regulation (2nd edn, Sellier 2012) 793 and Markus Würdinger and 
Pier Franco Soleti, ‘Art. 53’ in Thomas Simons, Rainer Hausmann and Ilaria Queirolo 
(eds), Regolamento «Bruxelles I». Commento al Regolamento (CE) 44/2001 e alla 
Convenzione di Lugano (IPR Verlag 2012) 882. 

68 This, of course, raises the issue of the law governing the authenticity of the 
foreign judgment. However, as already noted in the Jenard Report, ‘[t]his provision 
is found in all enforcement treaties and does not require any special comment. The 
authenticity of a judgment will be established in accordance with the maxim locus 
regit actum; it is therefore the law of the place where the judgment was given which 
prescribes the conditions which the copy of the judgment must satisfy in order to be 
valid’. See Jenard Report (n 7) 55. 
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Article 46(3)(b) is also similar to Article 53(2) Brussels I 

Regulation. However, it must be noted that the former provision has, 

in comparison to the latter, a wider scope of application, since the 

attestation referred to in the Succession Regulation must be presented 

for any application, whilst the certificate of the Brussels I Regulation is 

presented only for applications for enforcement.69 The (non-

mandatory, if not requested70) form for the attestation to be issued by 

the court delivering the judgment whose recognition or enforcement is 

sought has been adopted in 2014 by the Commission.71 This uniform 

attestation aims at facilitating the application of the Succession 

Regulation,72 and to ensure its uniform application throughout the 

European judicial space.73 The attestation, whose content is similar to 

the certificate of the Brussels I Regulation accompanying judgments, 

but which has not been called ‘certificate’ to avoid confusion with the 

European Certificate of Succession created by the Succession 

Regulation itself, describes the competent issuing authority and the 

main elements of the parties and of the decision. Should the applicant 

not produce the attestation, the court or competent authority requested 

for the recognition or enforcement can:  

i) Specify a time for its production;  

ii) Accept an equivalent document; or  

                                                 
69 Würdinger and Soleti (n 67) 882. 
70 Franzina and Leandro (n 25) 332 and Damascelli (n 33) 119 stressing that 

the court requested for recognition can dispense the parties from its production in 
court. However, it must also be noted that a court might not be requested for such 
attestation if the proceeding is, at its beginning, fully internal. Should the decision 
subsequently be enforced in another Member State, the Succession Regulation will 
become applicable. Cf Davì and Zanobetti (n 44) 126. 

71 Commission Implementing Regulation (EU) No 1329/2014 of 9 December 
2014 establishing the Forms referred to in Regulation (EU) No 650/2012 of the 
European Parliament and of the Council on jurisdiction, applicable law, recognition 
and enforcement of decisions and acceptance and enforcement of authentic 
instruments in matters of succession and on the creation of a European Certificate 
of Succession [2014] OJ L359/30, Annex I. 

72 Succession Regulation, Recital No 76. 
73 Ibidem, Recital No 78. 
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iii) If it considers it has sufficient information, dispense with its 

production.74  

Again, this provision rephrases the Brussels I Regulation,75 

making this instrument a possible guideline in the interpretation of the 

Succession Regulation. Alternative methods to learn the requested 

court about the content of the foreign decision (but not to avoid the 

production of the authentic copy of the foreign decision)76 remain 

available to the requested court itself. This, consistent with the 

Brussels I Regulation, is confirmed by the wording of Article 47(1) 

Succession Regulation, which states that the interested court may 

specify a time for its production, or, without any hierarchic order, accept 

other documents or none at all. Should the court specify a time for the 

production, and should the party not offer the attestation, the 

requested court will declare the inadmissibility of the request.77 In such 

a case, however, the applicant will have the possibility to defend the 

application,78 should this party obtain the attestation, or other elements 

to convince the requested court that the attestation is superfluous due 

to sufficient information or equivalent documents.  

Always with regard to uniform procedural rules for the submission 

of the request for recognition or enforcement, Article 47(2) Succession 

Regulation confirms the general principle that a translation of the 

foreign documents (both the judgment and the attestation) is not 

required, unless the court or competent authority expressly so 

requires. In such a case, the interested party must produce a 

translation of the documents made by a person qualified to do 

                                                 
74 Ibidem, art 47. 
75 Brussels I Regulation, art 55 (1), on which see Lajos Vekás, ‘Art. 55’ in Ulrich 

Magnus and Peter Mankowski (eds), Brussels I Regulation (2nd edn, Sellier 2012) 
and Markus Würdinger and Pier Franco Soleti, ‘Art. 55’ in Thomas Simons, Rainer 
Hausmann and Ilaria Queirolo (eds), Regolamento «Bruxelles I». Commento al 
Regolamento (CE) 44/2001 e alla Convenzione di Lugano (IPR Verlag 2012) 885. 

76 Vékás (n 75) 795 and Würdinger and Soleti (n 75) 885. 
77 Cf Vékás (n 75) 795. 
78 Würdinger and Soleti (n 75) 886. 
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translations in one of the Member States. In the context of the Brussels 

I regime, it has been noted that, except in theory in the case of courts 

close to the borders which may be more experienced in cross-border 

cases, recourse to a translation of the foreign documents is frequent.79 

However, such a request should be the exception to the rule, since, if 

applied systematically, it might be an obstacle to the free movement of 

judgments.80 Other Regulations (that provide for direct enforcement)81 

emphasise the exceptional nature of the request. Such fundamental 

differences (exequatur or direct enforcement) among the various 

systems goes against the idea of interpreting Article 47(2) Succession 

Regulation by transposing to this provision sic et simpliciter the 

specification ‘when necessary’ used by other Regulations. Rather, the 

exceptional nature of the application of the provision at hand should 

be inferred by the Succession Regulation itself, in whose context, as 

seen, standard forms have been developed to facilitate the application 

of the instrument in connection with declarations of enforceability of 

decisions.82 This consideration alone should induce to argue that 

recourse to the possibility offered to the court by Article 47(2) 

Succession Regulation should, in practice, be invoked only if it is not 

possible to understand, for linguistic reasons, essential elements of 

the decision which cannot be drawn from the common standard forms, 

or should these be written in a language completely unknown to the 

requested court. In any case, Article 47(2) Succession Regulation, as 

other similar provisions, makes the applicant’s position easier83 since 

                                                 
79 Burkhard Hess, Thomas Pfeiffer and Peter Schlosser, Report on the 

Application of Regulation Brussels I in the Member States, Study JLS/C4/2005/03, 
221ff. 

80 Cf Vékás (n 75) 796. 
81 Regulation (EU) No 1215/2012 (n 13) art 37(2); Regulation (EC) No 

1896/2006 of the European Parliament and of the Council of 12 December 2006 
creating a European order for payment procedure [2006] OJ L399/1 art 21(2)(b); 
Regulation (EC) No 805/2004 (n 13) art 20(2)(c). 

82 Succession Regulation, Recital No 76. 
83 Cf Vékás (n 75) 796 and Würdinger and Soleti (n 75) 887. 
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it is prescribed that the translation can be done by a person qualified 

to do translations in one of the Member States. In other words, the 

applicant can seek the translation service in its Member State of origin. 

In spite of the wording of Article 47(2) Succession Regulation, it seems 

also possible that the court accepts the translation from a non-

professional. As argued under the Brussels I regime,84 if the court has 

discretion in requesting the translation of documents, by necessity, the 

court also has the power to accept translations from non-

professionals.85 Possible costs related to the translation are to be paid 

by the person invoking the foreign document; it is a matter of domestic 

law if there is any possible compensation of cost at the end of the 

procedure.86  

 

4. The procedure before the court requested of a decision as 
a principal matter on recognition or enforcement 

Once the procedure has begun before the requested court, and 

has been declared admissible, the procedure is governed by the law 

of the requested Member State, save possible uniform rules imposed 

by the Succession Regulation. In this regard, the Regulation sets a 

rule in Article 48, which aims at ensuring a prompt decision by the 

seised court. According to such a provision, the decision on the 

enforceability, or on the recognition of the foreign judgment, must be 

delivered immediately (even though the provision does not set a 

deadline for the court to respect,87 leaving thus a space for the 

application of domestic rules of civil procedure) on completion of the 

                                                 
84 Cf Peter Schlosser, EU Zivilprozessrecht (Beck Verlag 2003) 311 and 

Reinhold Geimer and Rolf Schütze, Europäisches Zivilverfahrensrecht. Kommentar 
zur EuGVVO, EuEheVO, EuZustellungsVO, zum Lugano-Übereinkommen und zum 
nationalen Kompetenz- und Anerkennungsrecht (Beck Verlag 2004) 695. 

85 Würdinger and Soleti (n 75) 887. In this sense, cf BGH 26 September 1979, 
VIII ZB 10/79 [1980] NJW 527. 

86 Cf Schlosser (n 84) 311; Geimer and Schütze (n 84) 695 and Würdinger 
and Soleti (n 75) 888. 

87 Damascelli (n 33) 121f. 
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formalities concerning the submission of the request,88 without any 

review of possible grounds to refuse recognition and enforcement. 

Moreover, the party against whom enforcement is sought is not 

allowed, at this stage of the proceeding, to make any submissions on 

the application. In any case, the seised court can discretionally (during 

this first inaudita altera parte phase,89 whilst being obliged to do so if 

an appeal is lodged and other further conditions set by the Regulation 

are fulfilled)90 decide to stay proceedings (even should the matter of 

recognition not be raised as a principal claim)91 if an ordinary appeal 

against the decision has been lodged in the Member State of origin. 

Being silent on this point, it is for the lex fori to determine when the 

proceedings can be re-opened.92  

Article 48 Succession Regulation is consistent with Article 41 

Brussels I Regulation,93 which can thus be a reference in the 

interpretation of the first one. The provision at hand envisages a 

                                                 
88 Carrascosa González (n 30) 308, noting how exequatur has to be granted 

de plano. Cf Christoph Althammer and Andrea La Mattina, ‘Art. 41’ in Thomas 
Simons, Rainer Hausmann and Ilaria Queirolo (eds), Regolamento «Bruxelles I». 
Commento al Regolamento (CE) 44/2001 e alla Convenzione di Lugano (IPR Verlag 
2012) 810, 813. 

89 Succession Regulation, art 42. Pedro Luis Viguer Soler, ‘Artículo 42. 
Suspensión de los trámites de riconoscimiento’ in José Luis Iglesias Buigues and 
Guillermo Palao Moreno (eds), Sucesiones Internacionales. Comentarios al 
Reglamento (UE) 650/2012 (Tirant lo Blanch 2015), 328ff. 

90 Succession Regulation, art 53. In particular, the difference in wording 
between art 42 and art 53 must be noted. The first provision writes that the requested 
court ‘may’ stay proceedings if an ordinary appeal against the decision has been 
lodged in the Member State of origin, whilst art 53 reads that the court before which 
an appeal (is it either a first appeal, or a second appeal on point of law only) ‘shall’ 
stay proceedings – if so requested by the party against whom enforcement is sought 
– if the enforceability of the decision is suspended in the Member State of origin by 
reason of an appeal. Francisco José Martín Mazuelos, ‘Artículo 53. Suspensión del 
procedimiento’ in José Luis Iglesias Buigues and Guillermo Palao Moreno (dir), 
Sucesiones Internacionales. Comentarios al Reglamento (UE) 650/2012 (Tirant lo 
Blanch 2015), 395ff. 

91 D’Alessandro (n 39) 157ff. 
92 Ibidem, 161. 
93 On which see Konstantinos Kerameus, ‘Art. 41’ in Ulrich Magnus and Peter 

Mankowski (eds), Brussels I Regulation (2nd edn, Sellier 2012) 758; Althammer and 
La Mattina (n 88) 810ff.; Schlosser (n 84) 266ff and Geimer and Schütze (n 84) 639ff. 
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proceeding whose first part takes place inaudita altera parte. The court 

requested to make a decision as a principal matter on recognition94 or 

enforcement does not decide following an adversarial procedure 

between the interested parties.95 During this first step, which confirms 

the presumption of the Brussels I regime in favour of recognition and 

enforcement96 in so far as the parties cannot present submissions and 

the court is prevented from reviewing ex officio possible grounds for 

non-recognition, the Succession Regulation pursues the free 

movement of judgments by postponing any review on the grounds for 

non-recognition. Possible interventions of the party against whom the 

enforcement is sought are also postponed. 

Such a procedure ensures the rapid and the surprise effect of its 

outcome.97 Clearly, if the interested person has knowledge of 

executive actions and has the right to challenge the foreign title, this 

party will also likely have the possibility to dispose of the assets in 

his/her possession before any legal limitation is attached to them. This 

system so balances the opposed interests of the parties: the creditor 

has the possibility to start enforcement procedures in an effective and 

time-efficient manner; at the same time, the debtor is not prejudiced in 

his/her rights, since this party always has the possibility to appeal, thus 

exercising his/her right of defence.98 However, this presumption in 

favour of recognition and postponed control bears the consequence 

that decisions contrary to public policy are to be recognised in the first 

place, and it is only possible for the requested court to deny 

                                                 
94 Ilaria Pretelli, ‘Article 39’ in Andrea Bonomi and Patrick Wautelet (eds), Le 

droit européen des succession (Bruylant 2013) 577. 
95 Cf ex multis, Davì and Zanobetti (n 44) 127; Francisco José Martín 

Mazuelos, ‘Artículo 46. Procedimento’ in José Luis Iglesias Buigues and Guillermo 
Palao Moreno (dir), Sucesiones Internacionales. Comentarios al Reglamento (UE) 
650/2012 (Tirant lo Blanch 2015), 357 and Carrascosa González (n 30) 307. 

96 Patrick Wautelet, ‘Art. 33’in Ulrich Magnus and Peter Mankowski (eds), 
Brussels I Regulation (2nd edn, Sellier 2012) 639. 

97 Cf Kerameus (n 93) 759f. 
98 Cf Case 178/83 Firma P v Firma K [1984] 3033, para 11. 
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enforcement after appeal is lodged.99  

The procedure, as originally conceived in the Brussels I regime, 

is fully inaudita altera parte. The respondent is not allowed to make a 

submission, even in exceptional circumstances, so to avoid 

procedures from becoming inter partes.100 

During the whole procedure, the requested court is prevented 

from reviewing the foreign decision as to its substance (Article 41 

Succession Regulation). This is a well-established principle in the 

European judicial space101 that courts have to respect throughout the 

whole procedure, even at the appeal stage. As noted, such a principle 

is fundamental for a system providing for free movement of judgments. 

Should the requested court be authorised to review and change the 

foreign decision, the scheme of automatic recognition would be 

useless.102 

Such a duty not to review the substance of the foreign decision 

raises some issues in respect to some of the grounds for non-

recognition (such as the public policy exception)103 that require an 

investigation into the content of the decision itself.104 Moreover, some 

also argue that the requested court should have the possibility to 

review the conditions for the application of the Regulation ratione 

materiae (a ‘decision’ issued by a ‘court of a Member State’ in 

                                                 
99 Cf Althammer and La Mattina (n 88) 882f. 
100 Jenard Report (n 7) 50. 
101 Cf Regulation (EC) No 44/2001 (n 54) art 36; Regulation (EU) No 

1215/2012 (n 13) art 52; Regulation (EC) No 2201/2003 (n 13) art 26; Regulation 
(EC) No 1896/2006 (n 81) art 22(3); Regulation (EC) No 805/2004 (n 13) art 21(2) 
and Regulation (EC) No 4/2009 (n 13) art 42. 

102 Cf Geimer and Schütze (n 84) 603. 
103 Case C-7/98 Dieter Krombach v André Bamberski (n 9) para 37. On the 

relationships between the public policy exception and the limit on the review of 
foreign judgments, see amplius infra. 

104 Cf Stéphanie Francq, ‘Art. 34’, in Ulrich Magnus and Peter Mankowski 
(eds), Brussels I Regulation (2nd edn, Sellier 2012) 644, 662 and Miguel Teixeira de 
Sousa, Pier Franco Soleti, ‘Art. 34’ in Thomas Simons, Rainer Hausmann and Ilaria 
Queirolo (eds), Regolamento «Bruxelles I». Commento al Regolamento (CE) 
44/2001 e alla Convenzione di Lugano (IPR Verlag 2012) 718, 724. 
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‘succession matters’).105 

Once the formalities for the application in Article 46 Succession 

Regulation are satisfied, the requested court has to deliver its decision 

which, according to Article 49(1) (almost identical to Article 42(1) 

Brussels I Regulation), has to be brought to the notice of the applicant 

in accordance with the procedure laid down by the law of the Member 

State of enforcement. Should the decision grant recognition or 

enforcement, i.e. should the court find compliance with the formal 

requirements, the decision must also be served on the party against 

whom enforcement is sought, accompanied by the decision, if not 

already served on that party. As in the Brussels I Regulation,106 also in 

the Succession Regulation only the applicant has to be immediately 

informed of the decision of the court, regardless of the content of the 

decision. The Succession Regulation speaks not of formal service of 

the decision upon the applicant, but of ‘communication’ in accordance 

with the law of the requested Member State. In the context of the 

Brussels I regime, with reference to the corresponding provisions, it 

has been argued that, 

‘It is important that the applicant be informed of the decision 

taken. This demonstrates the value of an address for service or of the 

appointment of a representative ad litem particularly where the 

applicant is domiciled abroad’.107  

In this sense, Article 49(1) Succession Regulation must 

necessarily be read in conjunction with Article 46(2), according to 

which the applicant shall not be required to have a postal address or 

                                                 
105 D’Alessandro (n 39) 162f. Cf Carbone (n 37) 240ff and Carrascosa 

González (n 30) 302f.  
106 Cf Konstantinos Kerameus, ‘Art. 42’ in Ulrich Magnus and Peter Mankowski 

(eds), Brussels I Regulation (2nd edn, Sellier 2012) 762; Christoph Althammer and 
Andrea La Mattina, ‘Art. 42’ in Thomas Simons, Rainer Hausmann and Ilaria 
Queirolo (eds), Regolamento «Bruxelles I». Commento al Regolamento (CE) 
44/2001 e alla Convenzione di Lugano (IPR Verlag 2012) 818; Geimer, Schütze (n 
84) 648 and Schlosser (n 84) 269. 

107 Jenard Report (n 7) 50. 
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an authorised representative in the Member State of enforcement. As 

argued, the latter provision poses the question on whether domestic 

rules imposing a postal address within the jurisdiction of the seised 

court for the purposes of communication – but not as a condicio sine 

qua non for the submission of the application – might still be admissible 

in light of its new wording. Should the European Court of Justice be 

called to interpret Article 46(2) Succession Regulation, Article 49(1), 

which makes a renvoi to domestic rules for the purposes of 

communications to the applicant, could play a role in the 

reconstruction of the systematic interpretation of the Regulation itself.  

On the contrary, Article 49(2) Succession Regulation prescribes 

that only the declaration of enforceability must be served on the party 

against whom enforcement is sought. This means that i) refusals to 

recognise, and ii) applications for recognition and enforcement must 

not be served upon that party.108 The person against whom 

enforcement is sought is thus not only prevented from taking part in 

the procedure, which is an inaudita altera parte one, but is also 

prevented from knowing that an application has been lodged. This 

does not seem to constitute a violation of the debtor’s rights, as long 

as this party will have the possibility to appeal ex post the decision on 

enforceability,109 and is consistent with the Regulation’s favour for 

surprise executive actions.110  

The favour of the Succession Regulation for the ‘surprise effect’ 

of executive actions is also shown by other provisions, such as Article 

54(1), which states:  

‘When a decision must be recognised in accordance with this 

Chapter, nothing shall prevent the applicant from availing himself of 

provisional, including protective, measures in accordance with the law 

                                                 
108 Cf Althammer and La Mattina (n 106) 819. 
109 Ibidem.  
110 Cf Schlosser (n 84) 269 and Kerameus (n 106) 763. 
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of the Member State of enforcement without a declaration of 

enforceability under Article 48 being required’. 

This provision, comparable to Article 47(1) Brussels I 

Regulation,111 clarifies that the exequatur is not a condition for 

provisional and protective measures, which can be requested in 

compliance with the different112 laws of the requested Member State. 

The possibility for the party to request provisional and protective 

measures before recognition or enforcement is declared by the 

requested Member State is functional to ensure the positive outcome 

of the ‘surprise executive action’.113 However, the Succession 

Regulation, as the Brussels I Regulation before, balances the different 

interest of the parties. Where the party seeking enforcement is entitled 

to request any domestic provisional measure after the declaration of 

enforceability,114 during the time for appeal of the decision of 

enforceability (and during the appeal itself, should this be actually 

lodged before the competent court), no measure can be taken, other 

than protective measures against the property of the party against 

whom enforcement is sought.115 This means, for example, that 

irreversible measures cannot be granted. This, of course, seems 

consistent with the fact that the procedures, at this point in time, are 

inaudita altera parte, meaning that the debtor has not yet exercised 

his/her right of defence.  

Returning to Article 49 Succession Regulation and the issue of 

communication and service of the decision of the requested court, it 

has to be noted that Article 49(2), contrary to Article 49(1), does not 

                                                 
111 On which see Lennart Pålsson, ‘Art. 47’ in Ulrich Magnus and Peter 

Mankowski (eds), Brussels I Regulation (2nd edn, Sellier 2012) 782 and Althammer 
and La Mattina (n 106) 860. 

112 Cf Schlosser (n 16) 135; Schlosser (n 84) 291; Geimer and Schütze (n 84) 
679 and Althammer and La Mattina (n 106) 863. 

113 Cf Pålsson (n 111) 783. 
114 Succession Regulation, art 54(2). 
115 Ibidem, art 54(3). 
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specify that service of the declaration of enforceability must be carried 

out in respect to domestic rules. However, no other conclusion seems 

possible, since no uniform rule is given by the provision at hand. 

Hence, should other relevant Regulations or international conventions 

not be applicable, domestic rules will regulate the service of 

documents, leading to fragmentation between Member States that 

may either require service on the court116 or on the applicant.  

If communications and service are regulated by domestic laws, 

these determine the point in time the communication or service has 

effect, thus setting the point in time from which the parties can appeal 

the decision.117 However, it appears that such laws should take into 

consideration EU law principles. In the different context of the grounds 

to refuse recognition of foreign judgments given in default of 

appearance of the defendant who did not failed to challenge the 

judgment when possible, the European Court of Justice, to ensure 

substantive respect of right of defence, has held that ‘the 

commencement of proceedings against a judgment is possible only if 

the person bringing those proceedings was able to familiarise himself 

with its contents’, thus leading to the consequence that ‘the mere fact 

that the person concerned is aware of the existence of that judgment 

[is] insufficient in that regard’.118 In light of this principle, one could 

wonder whether the European Court of Justice would consider it 

against the right of defence enshrined in the EU Charter of 

Fundamental Rights if domestic laws eventually formalise 

communication or service for the purposes of appeals at the time the 

document is received by the authority responsible for service.  

 

5. The appeal of the decision on recognition and 

                                                 
116 Cf AVAG, § 10(1). 
117 Cf Althammer and La Mattina (n 106) 819. 
118 Case C-283/05 ASML Netherlands BV v Semiconductor Industry Services 

GmbH (SEMIS) [2006] I-12041, para 34  
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enforceability 
After the decision on the application is brought to the notice of 

the applicant and the (possible) declaration of enforceability is served 

on the party against whom enforcement is sought, either party has the 

right to appeal the decision of the requested court.119 The party who 

has requested judicial recognition or enforcement will thus be able to 

appeal a decision refusing recognition for violation of formalities ex 

Article 46 Succession Regulation only, since the court is not allowed 

to investigate before the appeal the existence of grounds to refuse 

recognition or enforcement. On the other hand, the person against 

whom enforcement is sought will have the possibility to invoke a 

ground for non-recognition should the requested court declare the 

foreign decision enforceable in the requested Member State. 

Prior to recalling the uniform substantive rules laid down by the 

Succession Regulation in matters of appeal, as a preliminary remark, 

it has been noted that in some fields appeals to decisions on 

enforceability are not numerous.120 Given that the parties have the 

possibility to foresee the grounds for a possible refusal, as well as their 

exceptional nature, parties seem less inclined to oppose the decision 

on enforceability. Nonetheless, one could wonder if the same will hold 

true also in the context of the Succession Regulation, where parties 

might be willing to challenge a decision at all costs. 

As a further preliminary remark, the meaning of ‘appeal’ can be 

questioned. Again, inspiration can be drawn from the Brussels I 

Regulation. In this context, domestic courts have stressed the non-

technical use of the term, noting that the Regulation does not 

                                                 
119 Succession Regulation, art 50(1). On art 50, see Francisco José Martín 

Mazuelos, ‘Artículo 50. Recurso contra la resolución sobre la solicitud de declaración 
de fuerza ejecutiva’ in José Luis Iglesias Buigues and Guillermo Palao Moreno (eds), 
Sucesiones Internacionales. Comentarios al Reglamento (UE) 650/2012 (Tirant lo 
Blanch 2015) 373. 

120 Hess, Pfeiffer, and Schlosser (n 79) 22, arguing that in the Brussels I 
regime, appeals have been in a range between 1 and 5% of the decisions. 
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autonomously predetermine the procedure to challenge the decision 

on enforceability.121 This should hold true even in the context of the 

Succession Regulation since, according to Article 50(3), the appeal is 

governed by the domestic rules governing procedure in contradictory 

matters. Hence, as long as the challenge of the decision on 

enforceability is contradictory in nature, Member States are free to 

provide that such a challenge may be introduced before the competent 

court with acts and procedures that follow a different scheme from the 

one provided at the domestic level in cases of an ‘appeal’ on the 

merits. 

Should one of the interested parties lodge an appeal before the 

competent court,122 the procedure will be governed by the domestic 

law of the concerned State (Article 46 Succession Regulation), in 

accordance with the rules governing procedure in contradictory 

matters. This provision, ‘makes good what might have been missed in 

the first stage’.123 Such a provision, allowing for an (eventual) 

postponed exercise of the right of defence, has allowed, in the 

European Court of Justice eye’s, the possibility to limit the right of 

defence in the first phase. Whilst the creation of the European judicial 

space calls for the free movement of decisions, this is only possible as 

long as the right of defence is respected, even if postponed. Should 

Article 50(3) Succession Regulation not prescribe the respect of 

procedural rules in contradictory matters at the appeal stage, the very 

mechanism of recognition and enforcement of judgments would be 

contrary to human rights.  

Once the appeal is lodged before the competent court, the latter 

                                                 
121 Cf Cassazione 12 January 2010, No 253 [2010] RDIPP 488. 
122 According to Succession Regulation, art 50(2), the appeal must be lodged 

with the court communicated by the Member State concerned to the Commission. 
123 In these terms, in the context of Brussels I Regulation, art 43, Konstantinos 

Kerameus, ‘Art. 43’ in Ulrich Magnus and Peter Mankowski (eds), Brussels I 
Regulation (2nd edn, Sellier 2012), 764, 768. 
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will assess the existence of grounds for non-recognition, or of any 

relevant circumstance that came into being after the decision, but 

which is nonetheless relevant for the purposes of recognition and 

enforcement. The issue is whether this full right to appeal also holds 

true where the appeal is brought before the appellate court by the 

applicant himself following a rejection of recognition due to mistakes 

in formalities, under Article 46 Succession Regulation. The main issue 

is that by imposing the summon of the defendant for an appeal in such 

a case, said defendant gains knowledge of the executive action. In the 

context of the Brussels I regime,124 the European Court of Justice125 

noted that a similar provision required both parties to be heard at the 

appellate stage, without regard to the scope of the decision of the first 

court, to ensure full respect of the defendant’s rights during such 

proceedings. Again, even though such case law is not of direct 

relevance in the context of the Succession Regulation, its reasoning 

could be employed to interpret this legal framework as well. In general 

terms, whilst the reasoning of the court is true to the wording of the 

provision, it must nonetheless be noted that indeed the surprise effect 

of the execution could be jeopardised, leaving the appellant with no 

other possibility than to request protective measures to avoid 

fraudulent disposition of properties during the stage of appeal.126 

However, the decision of the EU lawmaker not to change a wording 

that has been expressly interpreted by the European Court of Justice 

could induce to think that a similar hermeneutic result is accepted at 

the legislative level, and thus should be upheld also in the context of 

the Succession Regulation, whose provisions are comparable to those 

                                                 
124 Geimer and Schütze (n 84) 660; Kerameus (n 123) 766 and Christoph 

Althammer and Andrea La Mattina, ‘Art. 43’ in Thomas Simons, Rainer Hausmann 
and Ilaria Queirolo (eds), Regolamento «Bruxelles I». Commento al Regolamento 
(CE) 44/2001 e alla Convenzione di Lugano (IPR Verlag 2012) 821, 827. 

125 Case 178/83 (n 98), paras 10ff. 
126 Cf Althammer and La Mattina (n 124) 828. 
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interpreted by the Court.  

Should the appeal against a refusal to recognise be brought 

before the competent court, and should the defendant fail to appear, 

the seised court will have to stay proceedings so long as it is not shown 

that the defendant has been able to receive the document instituting 

the proceedings (or an equivalent document) in time to arrange for 

his/her defence, or that all necessary steps have been taken to that 

end.127 This holds true even if the party against whom enforcement is 

sought is not domiciled in any of the Member States.128 This provision, 

comparable to the Brussels I Regulation, seeks to ensure the respect 

of the right of defence of the person against whom enforcement is 

sought. Since the stage of appeal should be the postponed occasion 

for such a person to defend himself, under the Succession Regulation 

courts are prevented from exercising their jurisdiction if the defendant 

does not have knowledge of the appeal brought by the applicant, or he 

has acquired knowledge in such a time that is insufficient to prepare a 

defence. 

Whilst the provision at hand raises general questions such as 

whether or not the mere knowledge of the appeal satisfies the 

condition, or what has to be understood as ‘sufficient time’,129 it must 

be noted that it has a specific aim, which limits its scope of application. 

The goal of such a uniform rule is to ensure the respect of the ancillary 

conditions necessary for the exercise of the right of self-defence. In 

this sense, it is only applicable if the person against whom 

enforcement is sought fails to appear. It is accepted that the same rule 

in the Brussels I regime was not to be applied if the appeal was brought 

before court by the person against whom enforcement was sought.130 

Moreover, being the goal of the provision the protection of conditions 

                                                 
127 Succession Regulation, art 16(1), for a comment on which see this Study. 
128 Succession Regulation, art 50(4). 
129 Cf infra, Succession Regulation, art 40(b). 
130 Althammer and La Mattina (n 124) 828. 
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ancillary to the exercise of the right of defence of the person against 

whom enforcement was sought, the provision was deemed not to be 

applicable when the requested court had to dismiss the appeal without 

entering the merit of the decision, but rather dismissing the appeal on 

grounds of lack of requirements for its admissibility.131 Once again, it 

appears that the comparable scheme and wording between the 

Brussels I Regulation and the Succession Regulation should induce to 

interpret the latter in light of the former. Hence, it seems that the scope 

of application of Article 50(4) Succession Regulation should also be 

interpreted as only in favour of the person against whom enforcement 

is sought and fails to appear, and so as to limit its applicability where 

the appeal is dismissed on procedural matters. 

With regard to the expiration of the right to appeal, it must be 

noted that Article 50(5) Succession Regulation, as Article 43(5) 

Brussels I Regulation, provides a specific uniform procedural rule. 

According to the provision at hand, an appeal against the declaration 

of enforceability must be lodged by the party against whom 

enforcement is sought within 30 days of service of the decision itself.132 

However, the provision is very clear in stating that the limit of 60 days 

from service, with no further extension granted on account of distance, 

is set for applications of the persons against whom enforcement is 

sought, if their domicile is in a Member State that is not the one of 

enforcement.  

The uniform rule at hand poses a number of issues. Opposed to 

what was noted in the Jenard Report,133 in the context of the 

Succession Regulation there is indeed uniformity in computation of 

                                                 
131 Geimer and Schütze (n 84) 661. 
132 In the context of the Brussels I regime, see contra Cassazione Civile 2 

August 2007, No 17005 [2009] RDIPP 175, recognising that the time limit set by the 
Brussels Convention has general character and it has thus to be respected by both 
parties. Cf Kerameus (n 123) 767f and Carbone (n 37) 234f.  

133 Jenard Report (n 7), 51. Cf OLG Köln, 17 March 2004 - 16 W 2/04 [2004] 
BB 868. 
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days.134 However, it remains that Article 50(5) clearly states that, ‘if the 

party against whom enforcement is sought is domiciled in a Member 

State other than that in which the declaration of enforceability was 

given’ this party will have 60 days to appeal. This leaves open the 

question on the relationships of the provision with non-EU domiciled 

persons against whom execution is sought.  

In the Jenard Report, it is argued that, 

‘[I]f the party is domiciled outside the Community, the period 

within which an appeal may be lodged runs from the date when the 

decision is served or is deemed to have been served according to the 

law of the State in which the decision was given. In this case the period 

of one month may be extended on account of distance in accordance 

with the law of that State’.135  

This solution seems also valid in the context of the Succession 

Regulation, whose Article 50(5) states that, as a matter of principle, an 

appeal against the declaration of enforceability shall be lodged within 

30 days of service thereof. It appears that any other interpretation 

would prejudice the goals of the Regulation. Where a party living just 

beyond the border of the jurisdiction of the State of execution would 

have 60 days to prepare his/her defence, a party living in another 

continent (such as South Africa, South America, Australia) would only 

have 30 days to do so. Such a solution would be inconsistent with the 

aim of giving the party against whom execution is sought the possibility 

to defend himself.  

Additionally, being that Article 50(5) is only applicable to appeals 

brought by the person against whom enforcement is sought, it leaves 

open the possibility – if domestic laws or domestic case law do not 

provide otherwise – for appeals of the person seeking enforcement 

                                                 
134 Succession Regulation, Recital No 77, which makes reference to 

Regulation (EEC, Euratom) No 1182/71 of the Council of 3 June 1971 determining 
the rules applicable to periods, dates and time limits [1971] OJ L124/1. 

135 Cf Jenard Report (n 7), 51. 
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being admissible sine die.136 

As already mentioned, during the time for appeal, and until any 

such an appeal has been determined, no measures of enforcement 

may be taken other than protective measures against the property of 

the party against whom enforcement is sought.137 Such limited 

possibility is a compromise solution between different interests: the 

need to ensure the positive outcome of the executive procedure, on 

the one hand, and the need not to impose legal limitations pending 

final assessment with the postponed exercise right of defence, on the 

other hand.  

During the appeal, the court, on the application of the party 

against whom enforcement is sought, will have to stay proceedings if 

the enforceability of the decision is suspended in the Member State of 

origin by reason of an appeal.138 As noted, this provision is somewhat 

different from Article 42 Succession Regulation, which recognises, 

during the first inaudita altera parte phase the discretionary power of 

the requested court to suspend proceedings. However, the stricter 

solution adopted on appeals seems consistent with the general 

principles of recognition and enforcement, according to which a foreign 

judgment should not have a stronger value in the requested State than 

in its State of origin. 

During appeal the court is to refuse or revoke a declaration of 

enforceability only on one of the given grounds for non-recognition. 

Such a decision of the court shall again be given without delays.139 

Should only part of the foreign decision be recognisable under the 

Succession Regulation, it being possible that a single foreign decision 

also takes into consideration matters falling outside the scope of 

application of the Regulation (statuses of natural persons, etc...), the 

                                                 
136 In these very terms, D’Alessandro (n 39) 163f 
137 Succession Regulation, art 54(3). 
138 Ibidem, art 53. 
139 Ibidem, art 52. 
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court or competent authority can proceed with partial recognition.140 

Should, on the contrary, the applicant require from the beginning a 

partial recognition,141 or present an appeal only with regard to some 

part of the foreign decision that has not been recognised – as a whole 

– in the first phase, it seems that the general principle ne eat iudex 

ultra petita partium should apply. 

Moreover, as said, in taking its decision, the court is not allowed 

to review the foreign decision as to its substance,142 whilst remaining 

competent to take into consideration subsequent elements able to 

affect the enforcement (such as compensation of the claim).143 It is 

also generally accepted that grounds for opposing recognition and 

enforcement cannot be supplemented with additional grounds 

recognised under national laws.144 

Article 56 Succession Regulation lays down another relevant 

uniform rule. Drawing inspiration from the Brussels I regime,145 Article 

56 Succession Regulation prescribes that,  

‘An applicant who, in the Member State of origin, has benefited 

from complete or partial legal aid or exemption from costs or expenses 

shall be entitled, in any proceedings for a declaration of enforceability, 

to benefit from the most favourable legal aid or the most extensive 

exemption from costs or expenses provided for by the law of the 

Member State of enforcement’.  

The provision extends ipso iure (meaning that no further 

                                                 
140 Ibidem, art 55(1). 
141 Ibidem, art 55(2). 
142 Ibidem, art 41. Cf BGH 16 May 1991 - IX ZB 81/90 [1992] NJW 627. 
143 Cf BGH 25 February 2009 - XII ZB 224/06 [2009] NJW 1000. 
144 Cf Audiencia Provincial Palma de Mallorca 06 March 2008 - 27/2008, 

unalex, ES-293. Cf D’Alessandro (n 39) 165f and Queirolo and Carpaneto (n 37) 
1150. 

145 Brussels I Regulation, art 50. See in the context of the Succession 
Regulation, Pablo Quinzá Redondo, ‘Artículo 56. Asistencia juridíca gratuita’ in José 
Luis Iglesias Buigues and Guillermo Palao Moreno (eds), Sucesiones 
Internacionales. Comentarios al Reglamento (UE) 650/2012 (Tirant lo Blanch 2015), 
411. 
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investigation on entitlement to legal aid is admitted)146 to the applicant 

the benefit of legal aid enjoyed in the State of origin of the decision 

and this benefit is also extended to the later stage of enforcement, 

even though the type and extent to legal aid is determined by the law 

of the State of execution.147 This provision is consistent with the idea 

that head of jurisdiction and access to court are strictly interconnected 

with rules on recognition and enforcement. If the applicant is not 

granted legal aid at the stage of execution, his/her right to access a 

court of law becomes ineffective.148  

However, a difference in wording between the Brussels I 

Regulation and the Succession Regulation must be highlighted. 

Where the first instrument speaks of legal aid for the purposes of the 

(whole) section on recognition and enforcement, Article 56 Succession 

Regulation speaks of legal aid in ‘any proceedings for a declaration of 

enforceability’. Whilst it is apparent that under the Brussels I 

Regulation also appeals to decisions on the enforceability do fall within 

the scope of application of the provision on legal aid, the same 

conclusion must be deducted in the context of the Succession 

Regulation.149  

In any case, the extensive interpretation should not cover 

executive proceedings, since these are autonomous from intermediate 

procedures to obtain recognition and enforcement. In executive 

proceedings, necessary even where exequatur has been abolished,150 

                                                 
146 Cf in the Brussels I regime, OLG Düsseldorf 19 July 1990 - 3 W 276/90, in 

unalex, DE-752 and Högsta domstolen 23 December 2003 - Ö-1537/03, in unalex, 
SE-31. 

147 Cf Lennart Pålsson, ‘Art. 50’ in Ulrich Magnus and Peter Mankowski (eds), 
Brussels I Regulation (2nd edn, Sellier 2012) 789. 

148 Cf Markus Würdinger and Andrea La Mattina, ‘Art. 50’ in Thomas Simons, 
Rainer Hausmann and Ilaria Queirolo (eds), Regolamento «Bruxelles I». Commento 
al Regolamento (CE) 44/2001 e alla Convenzione di Lugano (IPR Verlag 2012) 875f. 

149 Cf Brussels Convention, art 44(1). 
150 Cf Salerno (n 17) 320 and Xandra E. Kramer, ‘Cross-Border Enforcement 

and the Brussels I-bis Regulation: Towards a New Balance between Mutual Trust 
and National Control over Fundamental Rights’ [2013] NILR 343, 360. 
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any party will have access to legal aid in accordance to domestic 

provisions of the requested State.151  

Again laying down a uniform rule, Article 57 Succession 

Regulation, similarly to rules of the Brussels I regime, prescribes that 

no security, bond or deposit can be required of the person seeking 

recognition, enforceability or enforcement on ground of foreign 

nationality or domicile. This provision, which is functional to the equal 

treatment of applicants and avoids direct and indirect discrimination,152 

does not limit the possibility of domestic courts to require security 

bonds on other grounds.153 However, if no security or bond is required 

by domestic laws, the person against whom enforcement is sought will 

have no security on which to claim satisfaction for procedural costs 

should this party successfully oppose recognition or enforcement.154 

Article 58 Succession Regulation prescribes that during 

intermediate proceedings of execution no charge, duty or fee 

calculated by reference to the value of the matter at issue can be levied 

in the Member State of enforcement. This provision, as in the Brussels 

I regime, seeks to remedy the distortion resulting from the fact that 

enforcement gives rise to the levying of fixed fees in certain countries 

and proportional fees in others.155 Fixed charges payable whenever 

procedural acts are performed can still be claimed by the requested 

State (not being the provision applicable to lawyers’ fees) since such 

charges can be regarded as fees for services rendered to the 

                                                 
151 Cf Markus Würdinger and La Mattina (n 148) 876. 
152 On the provision at hand see in general Pablo Quinzá Redondo, ‘Artículo 

57. Ausencia de caución o depósito alguno’ in José Luis Iglesias Buigues and 
Guillermo Palao Moreno (dir), Sucesiones Internacionales. Comentarios al 
Reglamento (UE) 650/2012 (Tirant lo Blanch 2015), 414. Cf in the Brussels I 
Regulation, Markus Würdinger and Andrea La Mattina, ‘Art. 51’ in Thomas Simons, 
Rainer Hausmann and Ilaria Queirolo (eds), Regolamento «Bruxelles I». Commento 
al Regolamento (CE) 44/2001 e alla Convenzione di Lugano (IPR Verlag 2012) 878.  

153 Cf Lennart Pålsson, ‘Art. 51’ in Ulrich Magnus and Peter Mankowski (eds), 
Brussels I Regulation (2nd edn, Sellier 2012) 790f. 

154 Cf Geimer, Schütze (n 84) 661 and Würdinger and La Mattina (n 152) 879. 
155 Cf in these very terms, Jenard Report (n 7) 63. 
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parties.156 

Finally, should a party not be satisfied with the appeal, this party 

will still have one last possibility to challenge the outcome of the 

procedure. Under Article 51 Succession Regulation, the decision given 

on the appeal can be contested only by the procedure communicated 

by the Member State concerned to the Commission. The circumstance 

that such procedures are contained in Annexes rather than in the text 

of the Regulation itself should make the update of the document easier 

and speedier.157 In general terms, such a last appeal is conceived as 

an appeal on point of law only.  

 

6. Exceptions to recognition and enforcement: preliminary 
remarks 

Grounds to refuse recognition or enforcement become relevant 

only if one party challenges the foreign attested decision. Article 39 

Succession Regulation confirms that, in the first place, decisions are 

allowed to move across the European judicial space even if a ground 

for non-recognition is given. Only if the foreign judgment is challenged 

and a ground for non-recognition is invoked will the court have the 

possibility – in a second phase characterised by the application of rules 

in contradictory matters – to scrutinise the existence of such a ground. 

This is systematically coherent with the principle of mutual trust 

between Member States; not only decisions that are not final158 can 

move in the European judicial space, but the system has adopted a 

legal presumption of respect of conditions for recognition and 

                                                 
156 Cf Markus Würdinger and Andrea La Mattina, ‘Art. 52’ in Thomas Simons, 

Rainer Hausmann and Ilaria Queirolo (eds), Regolamento «Bruxelles I». Commento 
al Regolamento (CE) 44/2001 e alla Convenzione di Lugano (IPR Verlag 2012) 880 
and Lennart Pålsson, ‘Art. 52’ in Ulrich Magnus and Peter Mankowski (eds), Brussels 
I Regulation (2nd edn, Sellier 2012) 791f. 

157 Cf Konstantinos Kerameus, ‘Art. 44’ in Ulrich Magnus and Peter Mankowski 
(eds), Brussels I Regulation (2nd edn, Sellier 2012) 770. 

158 Cf Romano (n 38) 157.  
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enforcement. 

That recognition and enforcement should be the rule, and refusal 

the exception, is well exemplified by the terminology adopted in the 

Succession Regulation. Article 40 Succession Regulation speaks of 

‘grounds to refuse recognition’, rather than of ‘requisites for the 

enforceability’. Indeed, this peculiar terminology, which is different from 

the one adopted by some domestic legislation,159 seems to rest upon 

the principle that, in theory and ipso iure, decisions issued by courts of 

EU Member States have legal effects in other EU legal systems. 

Moreover, this terminology seems also useful to determine the very 

qualification of the criteria adopted by the provision. Where in other 

contexts the legal literature has raised the issue on whether the criteria 

at hand are regularity conditions or refusal grounds,160 it seems that 

the terminology of the Succession Regulation, even if not conclusive, 

could be invoked to argue in favour of the last option. Such a 

qualification is fundamental to stress the exceptional nature of the 

grounds for refusal, which are an (admitted) obstacle to the 

achievement of one of the fundamental objectives of the European 

‘system’ of international civil procedure, i.e. facilitate the free 

movement of decisions.161 This means that grounds for refusal must 

                                                 
159 Cf Italian Private International Law Act, art 64. 
160 Cf Francq (n 104) 646. Also on the exhaustive nature of the list of grounds 

to challenge recognition and enforcement, in the context of the Succession 
Regulation, see José Luis Iglesias Buigues and Francisco José Martín Mazuelos, 
‘Artículo 40. Motivos de denegación del reconoscimiento’ in José Luis Iglesias 
Buigues and Guillermo Palao Moreno (eds), Sucesiones Internacionales. 
Comentarios al Reglamento (UE) 650/2012 (Tirant lo Blanch 2015), 316, noting that, 
aside from these listed grounds to refuse recognition, the requested court should still 
be considered to have the possibility to take into consideration a number of elements, 
such as – for example – whether or not the decision falls within the scope of 
application of the Succession Regulation, and is thus entitled to move within the 
European judicial space according to its rules. Cf also Francisco José Martín 
Mazuelos, ‘Artículo 52. Desestimatción o revocación de la declaracióon de fuerza 
ejecutiva’ in José Luis Iglesias Buigues and Guillermo Palao Moreno (dir), 
Sucesiones Internacionales. Comentarios al Reglamento (UE) 650/2012 (Tirant lo 
Blanch 2015), 389. 

161 Case C-414/92 Solo Kleinmotoren GmbH v Emilio Boch, (n 32). On the use 
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be strictly constructed and narrowly interpreted,162 and that they 

cannot be supplemented with national additional grounds. In this 

sense, for example, domestic courts have not prevented the 

recognition of foreign judgments in cases of false application by the 

court issuing the decision of the rules on international service of 

documents.163 

The qualification of Article 40 Succession Regulation as grounds 

to refuse recognition rather than as regularity clauses also has 

consequences on the burden of proof of the parties. If recognition and 

enforcement is the rule, it is for the interested party challenging the 

recognition to bear the onus to prove the existence of a valid ground 

for refusal.164 Domestic courts have no rights to verify proprio motu 

that no ground for refusal is given.165 Given the clear wording of Article 

40 Succession Regulation, once a party proves a ground for non-

recognition, the court will however have no discretion in refusing 

recognition or enforcement.166 

It should be noted that the legal literature is not unanimous on 

whether the application of grounds to refuse recognition or 

enforcement is subject to a specific challenge of the parties, or whether 

courts can autonomously and independently determine their 

applicability. While there is no doubt that without an appeal starting the 

                                                 
of the term ‘system’, see in the legal scholarship Stefania Bariatti, Casi e materiali di 
diritto internazionale privato comunitario (Giuffrè 2009) 86ff, ‘Diritto internazionale 
privato dell’Unione europea’ in Roberto Baratta (ed), Dizionari del diritto privato. 
Diritto internazionale privato (Giuffrè 2011), 128 and Riccardo Luzzatto ‘Riflessioni 
sulla c.d. comunitarizzazione del diritto internazionale privato’ in Stefania Bariatti and 
Gabriella Venturini (eds) Nuovi strumenti del diritto internazionale privato. Liber 
Fausto Pocar, Vol. II (Giuffrè 2009) 613, 619ff.  

162 Cf Francq (n 104) 647, and, in general further in the case law, Case C-
420/07 Meletis Apostolides v David Charles Orams and Linda Elizabeth Orams 
[2009] ECR I-3571, para 55. 

163 High Court Thierry Noirhomme v David Walklate [1992] 1 Lloyd's Rep 427. 
164 Davì and Zanobetti (n 44) 127. 
165 Cf French Cour de Cassation, Chambre civile 1, 20 February 1996, 92-

15.462. 
166 Cf Francq (n 104) 648. 
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second phase of the procedure courts are prevented from doing any 

investigation on the grounds for non-recognition,167 there are different 

opinions on the roles of courts once such proceedings are brought. On 

the one side, denying the power to courts to freely determine during 

the second phase grounds for non-recognition not raised by the parties 

would be consistent with the combined reading of the favour towards 

recognition and the power of the parties to start the procedure at all. 

On the other hand, from the reasons grounds for non-recognition were 

developed, such as the protection of the domestic public policy, one 

could infer that courts can raise different grounds for non-recognition 

if they disagree with the findings of the parties.168 Nonetheless, this 

control still remains subject to the will of the parties to bring the appeal 

before a court of law. It appears that this circumstance could indeed 

lead to argue that courts are prevented from taking into consideration 

grounds to refuse recognition or enforcement that are not raised by the 

parties. 

 

7. The public policy exception 
In general terms, the role of public policy as a limit to the 

recognition and enforcement of foreign judgments has been the 

subject of a number of discussions due to the intention of the 

Commission to abolish such an exception in the Brussels I regime.169 

                                                 
167 Cf Franco Mosconi, ‘La difesa dell’armonia interna dell’ordinamento del 

foro tra legge italiana, convenzioni internazionali e regolamenti comunitari’ [2007] 
RDIPP 20f. 

168 On the reconstruction of the problem cf Tuo (n 1) 74, fn 12; Franco Mosconi 
and Cristina Campiglio, Diritto internazionale privato e processuale. Vol. I. Parte 
generale e obbligazioni (5th edn, UTET 2010) 291 and 311; Lopes Pegna (n 54) 215 
f.; Francq (n 104) 649f; Carbone (n 37) 240; D’Alessandro (n 39) 373 and Francesco 
Pesce, Le obbligazioni alimentari tra diritto internazionale e diritto dell’Unione 
europea (Aracne 2013) 343. 

169 Peter Schlosser, ‘The Abolition of Exequatur Proceedings – Including 
Public Policy Review?’ [2010] IPRax 101; Paul Beaumont and Emma Johnston, 
‘Abolition of the Exequatur in Brussels I: Is a Public Policy Defence Necessary for 
the Protection of Human Rights?’ [2010] IPRax 105; Paul Beaumont and Emma 
Johnston, ‘Can Exequatur be Abolished in Brussels I Whilst Retaining a Public Policy 
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The elaborate two-tracks proposal of the Commission did not find its 

way into the final text of the Brussels Ibis Regulation, showing that 

Member States are not yet willing to leave behind this relief valve and 

to adopt a system that allows no challenge on point of protection of 

public policy of the requested State.170 If Member States were not 

willing to abandon the public policy exception in the context of the 

Brussels I regime,171 where judicial cooperation is settled, there is no 

surprise in the fact that the Succession Regulation, the first one in its 

field, still bears – other than intermediate procedures for execution – 

the public policy as a ground to refuse recognition and enforcement of 

foreign judgments.  

Given that the public policy exception is likely to stay in the 

general system of international civil procedure of the European Union, 

one could wonder if trends in the application of the exception will be 

consistent in different fields. It has been noted, for example, that in the 

context of the Brussels I regime the public policy exception – save 

                                                 
Defence?’ [2010] JPIL 249; Paul Oberhammer, ‘The Abolition of Exequatur’ [2010] 
IPRax197 and Gilles Cuniberti and Isabelle Rueda, ‘Abolition of Exequatur. 
Adressing the Commision’s Concerns’ [2011] RabelsZ 286. See Proposal for a 
Regulation of the European Parliament and of the Council on jurisdiction and the 
recognition and enforcement of judgments in civil and commercial matters (recast), 
COM(2010) 748 final/2, and final/3. 

170 In these very terms, Alberto Malatesta, Towards the Abolition of the 
Exequatur in Europe: An Overview of the EC Regulations, LIUC Papers No 219, 
Serie Impresa e Istituzioni, 25 August 2008, 6. 

171 Underlying how the Succession Regulation is consistent with the Brussels 
I regime, without taking into consideration its latest development, namely the 
elimination of the intermediate procedure of exequatur, Bonomi (n 24) 318. 
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some criticised cases172 – is not frequently applied in practice.173 

Whilst in contractual and non-contractual matters it seems less likely 

that divergences in substantive laws determining the content of the 

decision can give raise to a substantial public policy exception, it must 

also be noted that the law of succession has stronger connections with 

the cultural identity of States,174 thus being in principle more likely that 

the substantial public policy exception can be invoked to refuse 

recognition. This being said, it must also be noted that under domestic 

laws, a number of courts have correctly followed a restrictive 

interpretation of the public policy exception (mainly as a limit to the 

application of foreign laws).175 Italian courts, for instance, have 

                                                 
172 The field of insurance contracts is an apt case study. In BGH 16 September 

1993 - IX ZB 82/90 [1994] IPRax 118, the court refused recognition of an Italian 
decision ordering a teacher to pay damages suffered by the family of one child, who 
died on a school trip. According to German law, the teacher was not to pay damages 
personally. The decision was criticised for the extensive interpretation of public policy 
followed by the court in the case at hand. For the same case before the European 
Court of Justice, see Case C-172/91 Volker Sonntag v Hans Waidmann, Elisabeth 
Waidmann and Stefan Waidmann [1993] ECR I-1963. On the decision of the BGH, 
see Jürgen Basedow, ‘Haftungsersetzung durch Versicherungsschutz – ein Stueck 
ordre public?’ [1994] IPRax 85, and Stefano Dominelli, Insurance Contracts and 
Party Autonomy in Private International Law (Aracne 2016), where further references 
in the case law and in the legal scholarship. 

173 Hess, Pfeiffer, and Schlosser (n 79) 243ff. The existence of a limited case 
law has been interpreted as a circumstance diminishing the need of the abolition of 
the exception (cf Dickinson (n 19) 142ff). 

174 Cf Bonomi (n 33) 876; Dutta (n 28) 1622; Davì (n 20) 298ff.; Laura 
Carpaneto, ‘Le successioni tra globalizzazione e identità statuali: le soluzioni 
adottate nel Regolamento (UE) n. 650/2012, in Ilaria Queirolo, Alberto M. Benedetti, 
Laura Carpaneto (eds), Le nuove famiglie tra globalizzazione e identità statuali 
(Aracne 2014) 401ff and Carmen Azcárraga Monzonís, Sucesiones Internacionales. 
Determinación de la norma applicable (Tirant Lo Blanch 2008) 30ff. For a first 
comparative study on succession law, see Kennet G. Reid, Marius J. De Waal and 
Reinhard Zimmermann (eds), Testamentary Formalities (OUP 2011) and Intestate 
Succession (OUP 2015). 

175 On this point, see Burkhard Hess and Thomas Pfeiffer, Interpretation of the 
Public Policy Exception as referred to in EU Instruments of Private International and 
Procedural Law, (2011) 
<www.europarl.europa.eu/committees/en/studiesdownload.html?-
languageDocument=EN&file=40891> accessed 30 November 2015. 
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admitted foreign oral wills,176 agreements as to succession,177 laws 

and decisions departing from the domestic rules of forced heirship,178 

and dispositions that limit the freedom of the heirs to dispose of the 

inherited properties.179 On the contrary, conditions – in particular 

freedom from tax impositions – on beneficiaries have been deemed 

against the public policy.180 German courts have applied the public 

policy exception to ensure equal treatment between men and women 

in succession matters,181 and French courts to ensure successor rights 

of children born out of wedlock.182 In light of such case law, it remains, 

on the one hand, that the Succession Regulation might witness a more 

frequent recourse to the public exception clause; but, on the other 

                                                 
176 Tribunale di Belluno 22 December 1997 [2000] DFam 1110. This decision 

is also available on the database of the research project Towards the entry into force 
of the succession regulation: building future uniformity upon past divergences, 
<www.ddg.unige.it/index.php/ricerca/ricerca-internazionale/865-towards-the-entry-
into-force-of-the-succession-regulation-building-future-uniformity-upon-past-
divergences> accessed 30 November 2015. 

177 Tribunale di Bolzano 8 March 1986. The headnote of this decision is 
available on the database of the research project Towards the entry into force of the 
succession regulation: building future uniformity upon past divergences. 

178 Corte di Cassazione 24 June 1996, No 5832 [2000] RDIPP 784 and Milan 
Court of Appeal, 4 December 1992, No 2100 [1994] RDIPP 821. Contra, Tribunale 
di Sanremo, 31 December 1984 [1986] RDIPP 341. These decisions are also 
available on the database of the research project Towards the entry into force of the 
succession regulation: building future uniformity upon past divergences. 

179 Corte di Cassazione 5 April 1984, No 2215 [1986] RDIPP 101. This 
decision is also available on the database of the research project Towards the entry 
into force of the succession regulation: building future uniformity upon past 
divergences. 

180 Tribunale di Genova, 18 July 1989. This decision is available on the 
database of the research project Towards the entry into force of the succession 
regulation: building future uniformity upon past divergences. 

181 KG 26 February 2008 - 1 W 59/07 [2009] NJW 1109. This decision is also 
available on the database of the research project Towards the entry into force of the 
succession regulation: building future uniformity upon past divergences. OLG 
Frankfurt, 10 May 2010 - 20 W 3/10, 20 W 4/10. This decision is available on the 
database of the research project Towards the entry into force of the succession 
regulation: building future uniformity upon past divergences. 

182 Cour de Cassation 1ère Chambre civile, 25 February 1997, Bull No 67, on 
which see Hélène Gaudemet-Tallon, ‘Quelques réflexions sur les propositions 
concernant la compétence judiciaire, la reconnaissance et l’exécution des décisions 
en matière successorale dans l’Union européenne’, in Deutsches Notarinstitut (ed), 
Les Successions Internationales dans l‘UE Perspectives pour une Harmonisation 
(2004), 445, 455f and D’Alessandro (n 39) 151. 
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hand, it seems that domestic courts are already acquainted with 

restrictively interpreting such grounds also in succession matters.  

In general terms, the public policy exception is a limit for both the 

applicability of foreign laws and recognition of foreign decisions. The 

‘openness’ of the general system of private international law calls for 

the protection of the interested system against foreign unacceptable 

laws and decisions.183 However, whilst the limit of public policy has the 

same goal both when addressing issues of conflict of laws, and 

recognition and enforcement of foreign decisions, it works differently 

in the two different cases. As noted in the literature,  

‘Dennoch bleibt ein Unterschied in der Sache: Bei der 

‘Anwendung der Rechtsnorm eines anderen Staates’ steht nur das 

materielle Recht in Rede, bei der ‘Anerkennung des Urteils eines 

Ausländischen Gerichts’ auch das ausländische Verfahren – 

unabhängig davon, ob das ausländische Verfahrensrecht eingehalten 

oder verletz wurde’.184 

In this sense, where (only) the applicable law is scrutinised under 

the lenses of the public policy at the conflict of laws level, where 

judgments and decisions are concerned, not only the decision, and the 

rights therewith, is scrutinised, but the proceeding leading to such a 

decision as a whole is scrutinised to ensure compliance with the 

                                                 
183 Cf Ornella Feraci, L’ordine pubblico nel diritto dell'Unione europea (Giuffrè 

2012) 5ff. However, in some cases, the public policy exception has been employed 
not as a negative limit, but as a positive limit to impose application of domestic rules. 
See Nerina Boschiero, ‘Ordine pubblico “internazionale” e norme di applicazione 
necessaria’ in Filippo Preite and Antonio Gazzanti Pugliese di Cotrone (eds), Atti 
notarili. Diritto comunitario e internazionale. Vol. I, Diritto internazionale privato 
(UTET 2011) 137. On the different conceptualization of the public policy exception in 
von Savigny (negative limit of public policy), and in Mancini (positive limit), see Carlo 
Focarelli, Lezioni di diritto internazionale privato (Morlacchi 2006) 68ff and Franco 
Mosconi, ‘Qualche considerazione sugli effetti dell’eccezione di ordine pubblico’ 
[1994] RDIPP 5. 

184 Jan Kropholler, Internationales Privatrecht (Mohr Siebeck 1990) 530 (in 
applying foreign laws, only the materials laws of the foreign State come into play, but 
when it comes to recognition and enforcement, the whole foreign procedure comes 
into play, regardless of whether the foreign domestic procedural laws have been 
respected). 
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requested state’s public policy as well. 

The identification of public policy is rather complex on a number 

of levels. A dogmatic definition of public policy is made complex by the 

existence, at the domestic level, of a number of definitions. There is, 

in general, consensus over the fact that public policy is a limit to foreign 

laws and decisions if these are contrary to the fundamental principles 

of the lex fori. Moreover, it is not necessary that such founding 

principles are directly enshrined in the requested State’s Constitution, 

because it is possible to infer principles of public policy from the whole 

legal system.185 However, only legal elements are to be taken into 

consideration, whilst ethical and political issues are not parameters for 

the domestic public order.186 It is also commonly acknowledged that 

the public policy exception can only be applied if the effects following 

recognition of the foreign decision are against the requested State’s 

ordre public, whilst not being sufficient that the foreign decision per se 

is against the requested State’s public policy. In this sense, an 

investigation of the effects of the decision within the requested State 

is necessary to apply the exception at hand;187 should a foreign 

decision in abstracto be inconsistent with the requested State’s public 

policy, but should in concreto cause no disturbance of the founding 

principles following recognition, recognition shall be granted. 

Some domestic conceptualizations make it difficult to determine 

immediately what public policy is. In Germany, as a further example, 

the public policy as a limit to the recognition and enforcement of 

judgments has been interpreted188 as requiring a given degree of 

                                                 
185 Gianluca Contaldi, ‘Ordine pubblico’ in Roberto Baratta (ed), Dizionari del 

diritto privato. Diritto internazionale privato (Giuffrè 2011) 273. Cf Giorgio Balladore 
Pallieri, Diritto internazionale privato italiano (Giuffrè 1974) 120 and Gaetano Morelli, 
Elementi di diritto internazionale privato italiano (12th edn, Jovene 1986) 83. Cf also 
Cassazione 17 January 2013, No 1163, in De Jure. 

186 Contaldi (n 185) 273.  
187 Cf Jan Kropholler, Internationales Privatrecht (6th edn, Mohr Siebeck 2006) 

245. 
188 ZPO, § 328.  
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contact with the requested State. According to the literature,  

‘Die Intensität der Inlandsbeziehung beeinflusst den Maßstab, an 

dem die ausländische Entscheidung gemessen wird. Je schwächer 

die Inlandsbeziehung, desto weniger kann der ordre public 

eingreifen’.189 

Save the case where recognition would be contrary to human 

rights,190 public policy in the field of recognition of foreign judgments is 

defined, in comparison to the public policy in conflict of laws, as an 

‘abgeschwächten Wirkung des ordre public’.191 This is justified by the 

assumption that the execution in the German territory of a foreign 

judgment bears lower potential conflict with the founding principles of 

the system in comparison with German courts actively applying a 

foreign law.192 Such intensity is ‘lower’ compared to a public policy 

exception in conflict of laws which is already requiring a connection 

with the State. Article 6 EGBGB has indeed been interpreted so as to 

require a qualified connection in order to avoid public policy becoming 

an indirect instrument to judge the content of the foreign applicable 

law.193 In general, the exception of public policy requires a qualified 

connection between the case and the German system,194 being the 

exception further weaker in the field of recognition195 since this, as a 

                                                 
189 Eleonora Gerasimchuk, Die Urteilsanerkennung im deutsch-russischen 

Rechtsverkehr (Mohr Siebeck 2007) 129 (the intensity of the connection of the case 
with the State influences the standard to scrutinize the foreign decision. The lower 
this connection is, the lower the public policy exception can be applied). 

190 Karl Doehring, Völkerrecht (2nd edn, Mueller Verlag 2004) 422. 
191 Kropholler (n 184) 530 (attenuated operability of the public policy). 
192 In these very terms, Birgit Bachmann, ‘Neue Rechtsentwicklungen bei 

punitive damages? Erkenntnisverfahren, Zustellung und Vollstreckung’ in Birgit 
Bachmann and others (eds), Beiträge zum Internationalen Verfahrensrecht und zur 
Schiedsgerichtsbarkeit. Festschrift für Peter Schlosser zum 70. Geburtstag (Mohr 
Siebeck 2005) 1, 13. 

193 Kropholler (n 187) 246. 
194 Interpreting art 6 EGBGB, see BGH 14 October 1992 - XII ZB 18/92 [1993] 

NJW 848. 
195 Helmut Grothe, Fremdwährungsverbindlichkeiten. Das Recht der 

Geldschulden mit Auslandsberührung Kollisionsrecht – Materielles Recht – 
Verfharensrecht (Walter de Gruyter 1999) 279.  
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matter of assumption, bears lower potential conflicts than the direct 

application of foreign laws.196 

Similar considerations were already developed by French courts 

with the so called ordre public atténué. French courts distinguish the 

origin of the right, arguing that if a right is created within the French 

legal order in application of foreign laws, the limit of public policy finds 

full application.197 However, if the right is already created and has to 

be recognised, the limit of public policy is less stringent, not impeding 

the ‘entry’ within the system of decisions not perfectly in line with the 

founding principles of the State.198 The division between ordre public 

                                                 
196 Such a theory raises a number of issues in relation to the elements that 

determine the existence of such sufficient connection. Cf Th. M. De Boer, 
‘Unwelcome Foreign Law: Public Policy and other Means to Protect the Fundamental 
Values and Public Interests of the European Community’ Alberto Malatesta, Stefania 
Bariatti and Fausto Pocar (eds), The External Dimension of EC Private International 
Law in Family and Succession Matters (Cedam 2008) 295, 298ff and Gonzalo Parra-
Aranguren, ‘General Course of Private International Law: Selected Problems’, 
(1988) 210 RCADI 9, 158. 

197 For example, in 1958 the French Cour de cassation, with regard to the 
effects of foreign polygamous marriages and maintenance obligations excluded that 
the claim of the second wife brought before French courts was against public policy, 
‘[a]ttendu que la demande de la dame […] tendait uniquement à se voir reconnaître 
en France une créance alimentaire découlant de sa qualité d’épouse légitime, qualité 
acquise sans fraude, en Tunisie, en conformité avec sa loi nationale compétente’ 
(Cour de cassation, 28 January 1958, Chemouni c. Chemouni [1958] RC 110, 
overruling contrary domestic case law). Consequently, ‘il ne saurait être contraire à 
l’ordre public français d’imposer en France l’exécution d’une obligation aussi 
naturelle et élémentaire, aussi conforme au droit des gens et aux notions de morale 
communément admises par toutes les nations civilisées, que celle pour un mari de 
contribuer à l’entretien du ménage régulièrement et légalement créé par lui suivant 
sa loi nationale’ (Trib. gr. instance Versailles, 2 February 1960, Chemouni c. 
Chemouni [1960] RC 370). Such a position rests upon the so called ordre public 
atténué, which finds application only when domestic courts determine rights and 
duties validly created in another legal system that have to be recognized in France. 
According to the same theory, the public policy exception fully operates again when 
French courts have to create rights in application of a foreign law. In this sense, the 
Court de cassation has argued, in its leading case, ‘en effet, la réaction à l’encontre 
d’une disposition contraire à l’ordre public n’est pas la même suivant qu’elle met 
obstacle à l’acquisition d’un droit en France ou suivant qu’il s’agit de laisser se 
produire en France les effets d’un droit acquis, sans fraude, à l’étranger et en 
confromité de la loi ayant compétence en vertu du droit international privé français’ 
(Cour de cassation, 17 April 1953, Rivière [1953] RC 412, with comment by Henri 
Batiffol). Cf David Sindres, ‘Vers la disparition de l’ordre public de proximité?’ [2012] 
JDI 887 ff and Feraci (n 183) 14ff. 

198 In these terms, Pasquale Pirrone,‘L’ordine pubblico di prossimità tra tutela 
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plein and ordre public atténué was in fact developed by the French 

Supreme Court, in whose eyes,  

‘[L]a réaction à l’encontre d’une disposition contraire à l’ordre 

public n’est pas la même suivant qu’elle met obstacle à l’acquisition 

d’un droit en France, ou suivant qu’il s’agit de laisser produire en 

France les effets d’un droit acquis sans fraude à l’étranger’.199  

Such an approach opened, particularly in family matters, the 

recognition of patrimonial relationships in polygamy wedlock, or in 

same-sex marriages when these were still not regulated in France.200 

As a reaction to this circumstance, the notion of ordre public de 

proximité has been developed to apply the ‘full’ public policy exception 

if there are significant connections201 between the case and the French 

system.202 

Identifying public policy is also a practical complex operation, 

mainly due to its ontological vagueness, and for its relativity in space 

and time. The reference to the founding values of a given State leaves 

room for interpretation,203 which is influenced by a number of 

backgrounds in regions of one State, thus leaving Supreme Courts the 

task to settle possible divergent interpretations. Moreover, public 

policy can change over time.204 This is consistent with the purpose of 

                                                 
dell’identità culturale e rispetto dei diritto dell’uomo’, in Giuseppe Cataldi and 
Valentina Grado (eds) Diritto internazionale e pluralità delle culture (Editoriale 
Scientifica 2014) 147, 155f. 

199 Cour de Cassation 1re chambre civ., 17 April 1953 [1953] RCDIP 412. 
200 Catherine Kessedjian, ‘La reconnaissance et l'exécution des jugements 

étrangers en France - hors les Conventions de Bruxelles et de Lugano’ in Gerhard 
Walter and Samuel Baumgartner (eds), Anerkennung und Vollstreckung 
Ausländischer Entscheidungen Ausserhalb Der Übereinkommen Von Brüssel und 
Lugano (Kluwer 2000) 185, 196ff. See also Cour de Cassation 1re chambre civ., 3 
January 1980, pourvoi No 78-13.762, (1980) Bull , I, No 4 and Cour de Cassation 
1re chambre civ, 6 July 1988 [1989] RCDIP 71. 

201 Such as the nationality, domicile of habitual residence of the parties. See 
Cour de Cassation 1re chambre civ., 17 February 2004 [2007] RCDIP 423. 

202 Cf Pirrone (n 198) 159f. 
203 Cf Louwrens R. Kiestra, The Impact of the European Convention on Human 

Rights on Private International Law (Springer 2014) 22 and De Boer (n 196) 296. 
204 On the role of ‘time’ on the evolution of public policy, see Joost Blom, ‘Public 
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public policy itself to be a ‘safety valve’ to ensure consistency of the 

legal order (even though at the cost of jeopardising the harmony of 

solutions at the private international law level). 

The relative nature of the public policy exception necessarily 

paves the way to a potentially differentiated application of EU law in 

different Member States. However, again the the context of the 

Brussels I regime, with a reasoning that seems also applicable in the 

context of the Succession Regulation, the European Court of Justice 

has stressed that EU rules on recognition and enforcement create an 

autonomous and complete system to ensure the free movement of 

decisions. As such, the system requires, in principle, uniform 

application in all Member States. To this end, recourse to public policy 

is allowed only in exceptional cases. Whilst Member States remain 

free to determine what public policy is, the Court has the duty to review 

the limits within which the domestic courts may have recourse to that 

concept to refuse recognition or enforcement,205 if fundamental 

domestic principles are clearly identified in the concerned State.206 

Moreover, the Court requires a narrow application of the exception,207 

which also implies that the exception cannot be invoked if other 

grounds to refuse recognition or enforcement are given.208 In this 

sense, the public policy exception has residual application over other 

grounds,209 so as to limit the recourse to it by domestic courts. All these 

principles, at first developed in the context of civil and commercial 

matters, still hold true in the context of the Succession Regulation, 

                                                 
Policy in Private International Law and its Evolution in Time’ [2003] NILR 373. 

205 Cf Case C-7/98 Dieter Krombach v André Bamberski (n 9) paras 18ff. 
206 Cf Case C-420/07 Meletis Apostolides v David Charles Orams and Linda 

Elizabeth Orams, (n 162). 
207 Cf Case C-38/98 Régie nationale des usines Renault SA v Maxicar SpA 

and Orazio Formento, [2000] ECR I-02973 and Case C-78/95 Bernardus 
Hendrikman and Maria Feyen v Magenta Druck & Verlag GmbH [1996] ECR I-4943, 
para 23.  

208 Cf Case C-78/95 Bernardus Hendrikman and Maria Feyen v Magenta 
Druck & Verlag GmbH (n 207) para 23. 

209 Ibidem. 
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since the general aim of the scheme of recognition and enforcement 

is the same.  

If it is true that the Brussels I Regulation and the Succession 

Regulation share the same regime of recognition and enforcement of 

decisions, it has necessarily to be pointed out that the two texts are 

not identical.210 In particular, the Brussels I Regulation made clear that 

the test of public policy could not have been applied to the rules 

relating to jurisdiction.211 The Succession Regulation bears no such 

specification.212 The principle of non-review of jurisdiction finds its 

roots in the principle of confidence and mutual trust which – as cost-

reducing mechanisms – must induce the requested court to believe 

the court of origin correctly applied the uniform rules on international 

jurisdiction.213 Nonetheless, it must necessarily be pointed out that in 

other regulations, such as in the new Brussels Ibis Regulation (also 

adopted in 2012 as the Succession Regulation), this specification is 

still to be found in the provisions enacted by the European lawmaker. 

In general terms, it must also be noted that any recourse to the 

public policy exception requires a given investigation into the content 

                                                 
210 Damascelli (n 33) 125f. 
211 Brussels I Regulation, art 35(3), and now, Brussels Ibis Regulation, art 

45(3). In the case law, cf Case C-7/98 Dieter Krombach v André Bamberski (n 9) 
paras 29ff. 

212 For the differences between the Brussels I Regulation(s) and the 
Succession Regulation on the possible extent of the power for the seised court to 
review the court of origin jurisdiction, cf Carrascosa González (n 30) 305, inferring 
the limit to review in the Succession Regulation from an ‘a contrario’ reading of art 
40. See Ilaria Pretelli, ‘Introduction au Chapitre IV’ in Andrea Bonomi and Patrick 
Wautelet (eds), Le droit européen des succession (Bruylant 2013) 570f. 

213 Bonomi (n 24) 318. Cf Peter Mankowski, ‘Art. 35’, in Ulrich Magnus, Peter 
Mankowski (eds), Brussels I Regulation (2nd edn, Sellier 2012) 698, 701. According 
to Queirolo and Carpaneto (n 37) 1150f, the principle at hand seems inherent in the 
system itself, and should thus be respected, even though it is not clearly mentioned 
in the Succession Regulation. 
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of the decision214 – without reviewing it215 – to avoid recognition or 

enforcement of foreign decisions that constitute a manifest breach of 

a rule of law regarded as essential in the requested State.216 The 

possibility to apply the public policy exception is limited only to 

manifest breaches of the public policy of the requested State. 

The public policy exception has been applied to ensure respect 

both of substantive and procedural public policy. As for the first, for 

example, it has been excluded that the mere false application of law217 

by the foreign court, or differences in the law applicable218 are per se 

a legitimate ground of substantive public policy. However, should such 

differences amount to a manifest violation of fundamental principles of 

the requested State, substantive public policy can be applied. This 

could be, in particular, the case where courts of other Member State 

apply non-European laws. As seen, domestic case law has already 

made recourse to the public policy exception and has refused 

recognition of foreign decisions to ensure equal treatment between 

men and women.219 

It appears, however, that the public policy exception is more likely 

to be invoked as a procedural public policy exception.220 In other fields, 

at first the possibility to invoke public policy for procedural matters was 

questioned.221 In the Brussels I regime it is however settled nowadays 

                                                 
214 Cf Francq (n 104) 662. For the public policy exception in the specific context 

of the Succession Regulation, see Ilaria Pretelli, ‘Article 41’ in Andrea Bonomi and 
Patrick Wautelet (eds), Le droit européen des succession (Bruylant 2013) 605f. and 
Iglesias Buigues and Martín Mazuelos (n 160) 318ff. 

215 Succession Regulation, art 41. 
216 Cf Case C-7/98 Dieter Krombach v André Bamberski (n 9) para 37. 
217 Case C-38/98 Régie nationale des usines Renault SA v Maxicar SpA and 

Orazio Formento (n 207). 
218 Cf Tribunal da Relação Lisboa 17 September 2009 - 2580/08-2, in unalex, 

PT-148; OLG Dresden 26 July 2004 - 3 W 0745/04, in unalex, DE-464, and OLG 
Brandenburg 27 August1998 - 8 W 274/98, in unalex, DE-188. 

219 For some examples of possible violations of substantive public policy in 
succession matters, see Ilaria Pretelli, ‘Article 40’ in Andrea Bonomi and Patrick 
Wautelet (eds), Le droit européen des succession (Bruylant 2013) 589ff. 

220 Hess and Pfeiffer (n 175). 
221 Francq (n 104) 667. 
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that recognition can be refused if the foreign decision was delivered 

during a proceeding that did not respected the principles of a fair 

trial.222 This should hold true also in the context of the Succession 

Regulation.223 Fundamental rights are, in fact, part of the general 

principles of EU law, amongst which the right to a fair legal process is 

included.224 This, of course, does not mean that mere differences in 

national procedural laws,225 or erroneous applications of foreign 

procedural laws226 are per se sufficient to refuse recognition, unless 

the breach is so gross as to violate the rule of law, limiting the 

possibility to refuse recognition if violations of the adversarial 

procedure limited the possibility of one party to the original procedure 

to obtain and discuss all documents and elements of the procedure.227 

 

8. Right of defence in default proceedings (Article 40(b)) 
In connection with the issue of respecting fundamental rights, 

Article 40(b) Succession Regulation provides a ground to refuse 

recognition or enforcement where the defendant did not take part, 

without fault, to the original proceeding. This provision, comparable to 

current Article 45(1)(b) Brussels Ibis Regulation, protects the right of 

defence of the party.228 As opposed to the (procedural) public policy 

exception, where the requested court evaluates the ‘fairness’ of the 

foreign trial, Article 40(b) Succession Regulation is only229 applicable 

                                                 
222 Teixeira de Sousa and Soleti (n 104) 728ff. 
223 Damascelli (n 33) 125. 
224 Cf Case C-7/98 Dieter Krombach v André Bamberski (n 9) paras 25f and 

Case C-394/07 Marco Gambazzi v DaimlerChrysler Canada Inc. and CIBC Mellon 
Trust Company [2009] ECR I-2563. 

225 Cf Swiss Bundesgericht 31 August 2007 - 4A_80/2007 /len, in unalex, CH-
267. 

226 Cf OLG Düsseldorf 13 November 1996 - 3 W 347/96 [1997] NJW 572 and 
Cassazione 18 May 1995, No 5451 [1995] Mass. Giur. it. 

227 Cf Tribunale d’Appello Ticino 25 February 2004 - 12.2001.1, in unalex, CH-
302. 

228 Cf Case 166/80 Peter Klomps v Karl Michel [1981] ECR 1593, para 7.  
229 D’Alessandro (n 39) 153. Also on this ground for non-recognition, see 

Iglesias Buigues and Martín Mazuelos (n 160) 320ff. 
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if:  

i) The party did not enter proceedings; and either  

ii) Instituting documents were not served; or  

iii) Served in a time deemed insufficient to arrange a defence. 

Article 40(b) Succession Regulation is to some extent a corollary 

principle of Article 16 (which is different from the corresponding 

provision of the Brussels I regime230), according to which where a 

defendant habitually resident in (any) State other than the Member 

State where the action is brought, the court must stay proceedings so 

long as it is not shown that the defendant has been able to receive the 

document in a sufficient time to arrange for his/her defence. In this 

sense, it appears that Article 40(b) Succession Regulation will have a 

limited application in practice, it being possible to invoke such a 

provision where Article 16 – also applicable to non-EU domiciled 

defendants – was not respected by the court of origin.  

The conditions for the applicability of the provision raise a 

number of issues. As noted, conditions for its applicability are two,231 

namely that the judgment was given, only due to the default 

appearance of the defendant,232 inaudita altera parte, and that 

introductory acts were not served, or were not served in due time to 

arrange for a defence. In the first place, as in the Brussels I regime, 

the very wording of the provision excludes its applicability to 

proceedings that, as a rule of law rather than due to the default of 

appearance, are supposed to be without the defendant.233 Moreover, 

                                                 
230 Art 26 Brussels I Regulation and art 28 Brussels Ibis Regulation limit their 

scope of application to defendants that are domiciled in the EU, which are 
summoned before the court of another EU Member State. Less important, and 
necessary to ensure consistency throughout the Succession Regulation, is the 
reference to the habitual residence of the defendant in lieu to his domicile.  

231 Cf Case C-78/95 Bernardus Hendrikman and Maria Feyen v Magenta 
Druck & Verlag GmbH, (n 207) para 14. 

232 Cf Teixeira de Sousa and Soleti (n 104) 733ff. 
233 Cf Case 125/79 Bernard Denilauler v SNC Couchet Frères [1980] ECR 

1553, para 8. 
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the provision is not applicable if the default is the result of the will of 

the interested party.234 Article 40(b) Succession Regulation is, in fact, 

a protection from unlawful exclusions from trials, rather than an 

extensive and absolute protection from recognition of judgments in all 

cases of absentia of the defendant.  

In the second place, the necessity that both conditions must be 

met235 has raised the question on whether the provision is applicable 

where defendant is only ‘technically’ present. Some legal systems 

provide for the appointment of an Abwesenheitskurator, which has 

raised a number of issues in the context of the Brussels rules.236 This 

practice has led to the question on whether the exception at hand 

requires the physical presence of the defendant (or his/her appointed 

representative), or whether the mere presence of a judicially appointed 

substitute is sufficient to exclude the applicability of the exception 

where the substituted party is not aware of the procedure. With a 

reasoning that seems also applicable in the context of the Succession 

Regulation, the European Court of Justice has stressed the rationale 

of the provision at hand, which is to ensure respect of the right of 

defence before the court first seised. In the Court’s eye, where 

proceedings are initiated against a person without his/her knowledge 

and a lawyer appears before the court without power of attorney or any 

power to represent the defendant,237 such a defendant is not in a 

condition to exercise his/her right of defence. In this sense, the 

provision at hand is also applicable if the proceedings before the court 

                                                 
234 In fact, the provision does not apply where ‘the defendant failed to 

commence proceedings to challenge the decision when it was possible for him to do 
so’ (art 40(b)). 

235 Ibidem. 
236 As for example with regard to the uncontested appearance of the 

Abwesenheitskurator, granting jurisdiction to a court under art 26 of the Brussels Ibis 
Regulation, cf Case C-112/13 A v B and Others [electronic Reports]. 

237 Correctly, part of the case law has excluded the applicability of the provision 
where the defendant indicates a representative as the addressee upon whom 
service shall be effected. Cf BGH 05 March 2009 - IX ZB 192/07 [2009] NJW 1292. 
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first seised became, in point of form only, proceedings inter partes.238 

In any case, Article 40(b) Succession Regulation is an exception to the 

general rule, and should thus be narrowly applied by local courts, who 

in the Brussels I regime appear to have correctly done so.239  

In the third place, problems follow from the circumstance that the 

provision at hand is also applicable if the documents instituting the 

proceeding were served, but not in sufficient time to arrange a 

defence. As a matter of principle, if service is duly effected, the plaintiff 

does not have to prove that the document has actually reached the 

interested party240 and it is for the requested court to consider whether, 

in a particular case, exceptional circumstances show that the 

defendant was indeed not able to arrange a defence.241 However, the 

matter of whether communication of documents was made in sufficient 

time is left to the practical appreciation of the requested court.242 In the 

Brussels I regime, domestic courts, for example, have excluded that 

eight243 or nine244 days are sufficient for a party to prepare a defence 

in cross-border cases, also taken into consideration the needs of legal 

translation and the hardship of finding lawyers able to deal with such 

                                                 
238 Cf Case C-78/95 Bernardus Hendrikman and Maria Feyen v Magenta 

Druck & Verlag GmbH (n 207) paras 13ff. 
239 For example, courts have excluded the applicability of the provision at hand 

where the defendant did appear before the court first seised by requesting the court 
to decide upon the documents already in possession to the court (OLG Frankfurt am 
Main 11 November 1998 - 12 W 210/98, in unalex, DE-528), or the defendant had 
any type of interaction with the court of origin and, gaining awareness of the 
proceedings, had the opportunity to raise a defence (OLG Düsseldorf 18 September 
1996 - 3 W 264/96 [1996] BB 1043), or where the defendant did enter proceedings, 
but only to challenge subject matter jurisdiction of the seized court (Cassazione 28 
April 1990, No 3598 [1992] RDIPP 297). 

240 Cf Francq (n 104) 682f. 
241 Cf Case 166/80 Peter Klomps v Karl Michel (n 228) paras 19ff. 
242 Cf Case 49/84 Leon Emile Gaston Carlos Debaecker and Berthe Plouvier 

v Cornelis Gerrit Bouwman [1985] ECR 1779, on which see Francq (n 104) 683 and 
Teixeira de Sousa and Soleti (n 104) 735ff. 

243 OLG Düsseldorf 11 October 1999 - 3 W 258/9, in unalex, DE-242. 
244 OLG Düsseldorf 8 November 2000 - 3 W 353/00, in unalex, DE-3, and OLG 

Zweibrücken 25 November 1996 - 3 W 135/96, in unalex, DE-380. 
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cross-border cases.245 

In the fourth place, the interested default party must have failed 

to commence proceedings to challenge the judgment when it was 

possible for him to do so. In the context of the Brussels I regime, the 

question arose whether the interested party had to challenge the 

foreign decision he merely was aware of, but which was never served 

upon him, or not served in a sufficient time to prepare his/her defence. 

Again, with a reasoning that seems also to be developed in the context 

of the Succession Regulation, the European Court of Justice noted 

that the free movement of judgments cannot be attained by 

undermining the right to a fair hearing, which requires specific 

protection to guarantee the effective exercise of the defendant’s rights. 

In the Court’s eye, challenging a judgment is only possible if the 

interested party knows the content of the decision, meaning that the 

mere awareness of the existence of a decision is not sufficient to argue 

that the party was able to challenge the decision for the purposes of 

Article 40(b) Succession Regulation.246  

Knowledge, as conceived by the European Court of Justice, 

presupposes the decision was served on the interested party.247 

However, the main question becomes if Article 40(b) Succession 

Regulation is applicable where service is not duly made. In this sense, 

a general trend in the rules on recognition and enforcement at the EU 

level can be detected. Where under the 1968 Brussels Convention 

service had to be duly made,248 EU Regulations have lost this 

specification in favour to a general reference to service of decisions.249 

                                                 
245 Cf OLG Hamm 3 August 1987 - 20 W 24/87, in unalex, DE-356, where a 

period of twelve days was scrutinised. 
246 Cf Case C-283/05 ASML Netherlands BV v Semiconductor Industry 

Services GmbH (SEMIS) [2006] ECR I-12041, para 34  
247 Ibidem, para 40  
248 1968 Brussels Convention, art 27(2). 
249 Cf Succession Regulation, art 40(b); Brussels Ibis Regulation, art 45(1)(b) 

and Brussels IIbis Regulation, art 22(b). 
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Hence, the exception at hand does not require necessarily due service 

in all respects, as long as such service enables the interested party to 

be acquainted with the contents of the judgment in sufficient time to 

arrange for his/her defence.  

In any case, the above mentioned interpretation of the European 

Court of Justice has been criticised because the protection of the right 

to a fair trial becomes blurry between the exception at hand and the 

public policy exception,250 and because this reading seems to favour 

the right of defence over the principle of free movement of decisions 

even where those who do have knowledge of a decision delivered 

against them take advantage from their own inertia.251 

 

9. Irreconcilable judgments (Article 40(c) and (d)) 
According to Article 40(c) Succession Regulation, which save 

some differences in wording,252 is comparable to the provisions of the 

Brussels I Regulation, recognition and/or enforcement are refused if 

the requested decision is irreconcilable with a decision given in 

proceedings between the same parties in the requested Member 

State. The exception to recognition and enforcement due to the 

existence of irreconcilable decisions finds its raison d'être in the 

necessity to safeguard the internal harmony of the requested legal 

order.253 However, practical application of such a provision should be 

limited to cases in which the rule on lis pendens was not correctly 

applied, and to cases not covered by the rules on coordination of 

proceedings.254 In particular, this last possibility is given by the fact that 

                                                 
250 Cf Francq (n 104) 690, and there fn 251. 
251 Cf Reinhold Geimer, ‘Enge Auslegung der Ausnahmeklausel des Art. 34 

Nr. 2 EuGVVO – Der EuGH marginalisiert den „Federstrich“ des 
Reformgesetzgebers’ [2008] IPRax 498ff. 

252 On which see Damascelli (n 33) 126f and D’Alessandro (n 39) 153. 
253 Cf Francq (n 104) 690, and Romano (n 38) 167ff. Cf Iglesias Buigues and 

Martín Mazuelos (n 160) 324ff. 
254 On which see the comments in this book.  
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Article 40(c) Succession Regulation does not take into consideration 

related actions, nor the identity of petitum or causa petendi, rather 

requiring that two decisions between the parties are irreconcilable. 

For the exception to be applicable, a number of conditions must 

be respected. In particular, the provision is applicable if irreconcilability 

is found between decisions.255 Should a decision be irreconcilable with 

a private settlement, the provision will not find application, and 

recognition and enforcement can be sought.256 Moreover, court 

settlements (that settle a contentious case) reached before a court 

should also be excluded from the definition of judgment due to the lack 

of a decision emanating from a judicial body deciding on its own 

authority on the issues between the parties. 

Whilst in the Brussels I regime the question on the applicability 

of the exception at hand arose between decisions and decisions that 

are not res judicata,257 it appears that in the Succession Regulation 

the solution is simpler.258 The provision at hand does not require 

judgments to be final and, in general terms, it has been seen that 

decisions that are not final are allowed to move across the European 

judicial space. Thus, if irreconcilable, Article 40(c) Succession 

Regulation should be applied to ensure consistency within the 

requested legal order.  

Always with regard to the applicability of the provision at hand, 

                                                 
255 On the possible issues between a decision and an authentic instrument, 

see Succession Regulation, Recital No 66, and Lagarde (n 33) 732.  
256 Cf Cassazione 11 April 1983, No 2544 [1984] RDIPP 362, where, in the 

Brussels I regime, assignments of claim executed between two private parties 
without any judicial authority intervening have not been considered for the purposes 
of the exception at hand. 

257 Francq (n 104) 691; Teixeira de Sousa and Soleti (n 104) 745 and Stone 
(n 31) 250. See in the case law Case C-80/00 Italian Leather SpA v WECO 
Polstermöbel GmbH & Co. [2002] ECR I-4995, para 41. For a study on the decision, 
see Xandra E. Kramer, ‘Case C-80/00, Italian Leather SpA v. WECO Polstermöbel 
GmbH & Co., European Court of Justice, 6 June 2002’ [2003] CMLR 953. 

258 Damascelli (n 33) 117 and D’Alessandro (n 39) 156f. 
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again taking inspiration from the Brussels I regime,259 irreconcilable 

decisions must not necessarily have been both issued within the scope 

of application of the Succession Regulation. In this sense, a decision 

related to family statuses may be irreconcilable with a judgment in 

succession matters if in the latter a person is declared a forced heir 

even though the first decision declares the complete lack of any family 

relationship.  

Also the element of irreconcilability has been interpreted. With a 

case law that could inform the interpretation of Article 40 Succession 

Regulation, the European Court of Justice argued that the element of 

irreconcilability is satisfied when the two decisions entail legal 

consequences that are mutually exclusive.260 What matters are the 

effects of the judgments, which must be mutually exclusive. Should 

two judgments be only partially irreconcilable, the requested court will 

have to refuse recognition only to the part of the foreign judgment that 

is not reconcilable with the domestic judgment.261 

The above holds true also for cases in which irreconcilability 

follows with an earlier decision given in another Member State or in a 

third State in proceedings involving the same cause of action and 

between the same parties, provided that the earlier decision fulfils the 

conditions necessary for its recognition in the Member State in which 

recognition is sought. Article 40(d) Succession Regulation is 

sensitively different from Article 40(c), even though they share the 

same goal. In the second case, the scope of application of the 

provision is narrower, since the foreign decision must be given 

between the same parties (just as in letter (c)), but involving the same 

                                                 
259 Cour de Cassation 20 December 2001 - 00-12.978, in unalex, FR-188, 

where it is argued that the irreconcilable nature can also be detected, for example, 
between a civil and a criminal decision. 

260 Cf Case C-80/00 Italian Leather SpA v WECO Polstermöbel GmbH & Co 
(n 257) para 40.  

261 Cf Teixeira de Sousa and Soleti (n 104) 747. 
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cause of action. From Article 40 Succession Regulation it also clearly 

stems that the protection of domestic judgments is stronger. Letter (c) 

of the provision at hand does not impose any chronologic order 

between the foreign decision whose recognition is sought, and the 

domestic irreconcilable judgment. On the contrary, if irreconcilability is 

given between foreign decisions, recognition is refused only if the 

decision is irreconcilable with an earlier judgment, provided that the 

earlier judgment fulfils the conditions necessary for its recognition in 

the Member State addressed.262 Of course, if a chronological order is 

introduced, it becomes necessary to determine which judgment has 

been issued first. In the Brussels I regime, part of the case law has 

addressed the issue by offering a solution which makes reference to 

judgments first issued, rather than to the instruction of the proceeding 

in whose context the decision has been issued. In this sense, also in 

the Succession Regulation, in determining which judgment is issued 

first, and thus may be an obstacle to the recognition of the second 

irreconcilable one, the requested court should only consider when the 

decisions have been adopted by the court.263  

Case law has also highlighted that the rule does not seem to 

cope with the case of conflicting judgments issued in the same State 

of origin.264 Following a preliminary reference of the German BGH, the 

European Court of Justice excluded that the comparable rules of the 

Brussels I regime should also find application so as to cover 

irreconcilable judgments given by the courts of the same Member 

State.265 The list of grounds to challenge recognition and enforcement 

is exhaustive in nature and its items must be interpreted strictly in as 

                                                 
262 Cf Burkhard Hess, Europaeisches Zivilprozessrecht (Mueller Verlag, 2010) 

350.  
263 Cf OLG Frankfurt am Main 13 July 2005 - 20 W 239/04, in unalex, DE-471. 
264 OLG Düsseldorf 28 June 2010 - I-3 W 12/09, in unalex, DE-2646. 
265 Case C-157/12 Salzgitter Mannesmann Handel GmbH v SC Laminorul SA 

[electronic Reports], on which see Hélène Gaudemet-Tallon, ‘Du 26 septembre 2013 
- Cour de justice de l'Union européenne - Aff. C-157/12’, [2014] RCDIP 178. 
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much as they constitute an obstacle to the free movement of 

judgments.266 The sound operation of rules based on mutual trust 

implies that the courts of the Member State of origin retain jurisdiction 

to assess the lawfulness of the judgment to be enforced, to the 

exclusion, in principle, of the court of the Member State in which 

enforcement is sought, and that the final outcome of the assessment 

of the lawfulness of that judgment will not be called into question. In 

such a case, it is for the party to the proceedings to avail himself of the 

legal remedies provided for by the legal system in the Member State 

in which the proceedings take place.267 

                                                 
266 Case C-157/12 Salzgitter Mannesmann Handel GmbH v SC Laminorul SA 

(n 265) paras 28ff.  
267 Ibidem. 
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1. Introduction 
Chapter V of Regulation (EU) No 650/2012 deals with an issue 

of extreme relevance in succession matters,1 namely the acceptance 

                                                            
1 In this sense, see Cyril Nourissat and others ‘Pour la reconnaissance des 

actes authentiques au sein de l’espace de liberté, de sécurité et de justice’, (2012) 
68 Petites Affiches 6; Domenico Damascelli, Diritto internazionale privato delle 
successioni a causa di morte (dalla l. n. 218/1995 al reg. UE n. 650/2012) (Giuffrè 
2013) 128; Domenico Damascelli ‘La «circulation» au sein de l’espace judiciaire 
européen des actes authentiques en matière successorale’ (2013) RCDIP 425; 
Jacques Foyer, ‘Reconnaissance, acceptation et exécution des jugements 
étrangers, des actes authentiques et des transactions judiciaires’ in Georges 
Khairallah and Mariel Revillard (eds), Droit Européen des successions 
internationales. Le règlement du 4 Juillet 2012, (Defrénois 2013) 141, 160; Pietro 
Franzina and Antonio Leandro ‘Il nuovo diritto internazionale privato delle 
successioni per causa di morte in Europa’ (2013) NLCC 275, 333; Paolo Pasqualis, 
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and enforceability of authentic instruments, (respectively Articles 59 

and 60) and the enforceability of court settlements (Article 61).2 

The Succession Regulation is not the first European Union 

instrument regulating private international law matters that deals with 

the effects that authentic instruments issued in, or court settlements 

approved by – or concluded before – the courts of, one Member State 

produce in the other Member States. In particular, the circulation3 of 

authentic instruments and court settlements has been dealt with, by 

what at that time were the States members of the EEC, since the 

Brussels Convention of 1968.4 Later on, alike provisions were 

introduced in Regulations (EC) No 44/20015, (EC) No 2201/20036, 

(EC) No 805/20047, (EC) No 4/20098 and (EU) No 1215/2012.9 All the 

                                                            
‘La circolazione degli atti pubblici in materia successoria in Europa’ in Pietro 
Franzina and Antonio Leandro (eds), Il diritto internazionale privato europeo delle 
successioni mortis causa, (Giuffrè 2013) 172; Angelo Davì and Alessandra Zanobetti 
Il nuovo diritto internazionale privato europeo delle successioni (Cedam 2014) 225; 
Ulf Bergquist and others, Commentaire du règlement européen sur les successions 
(Dalloz 2015) 206; See also, Proposal for a regulation of the European Parliament 
and of the Council on jurisdiction, applicable law, recognition and enforcement of 
decisions and authentic instruments in matters of succession and the creation of a 
European Certificate of Succession, 14 October 2009, COM(2009)154 final, p 7; 
Note from the Presidency of the Council of the European Union to Working Party on 
Civil Law Matters (Succession), of 1st October 2010, 13510/10, para 1, 
<http://data.consilium.europa.eu/doc/document/ST-13510-2010-INIT/en/pdf> 
accessed 30 November 2015. 

2 On authentic instruments in private international law, besides references 
contained in the other footnotes, see Charalambos Pamboukis, L’acte public 
étranger en droit international privé (LGDJ 1993); Marie Goré, ‘L’acte authentique 
en droit international privé’ in Travaux du comité français de droit international privé, 
1998 – 1999, (Pedone 2001); Pierre Callé, L’acte publique en droit interntional privé 
(Economica 2004); Luigi Fumagalli, ‘L’esecuzione in Italia degli atti pubblici stranieri’, 
in Studi in onore di Vincenzo Starace, (Editoriale Scientifica 2008); See also the 
Resolution of the Institut de droit international adopted in Santiago on 27 October 
2007. 

3 In this case the term ‘circulation’ is used – on purpose – according to its 
common (i.e. non-technical) meaning. 

4 See arts 50 and 51. 
5 Arts 57 and 58. 
6 Art 46. Also art 13(3) of repealed Regulation (EC) No 1347/2000 should be 

recalled. 
7 Art 24 and 25. 
8 Art 48. 
9 Art 58 and 59. 
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instruments that have been mentioned deal with the enforceability of 

authentic instruments and court settlements, and two of them, namely 

Regulations No 2201/2003 and No 4/2009, deal also with their 

recognition.10 

If compared to these Regulations, the Succession Regulation 

makes a considerable step forward,11 introducing an element of 

significant innovation with regard to the circulation of authentic 

instruments, namely rules regulating their ‘acceptance’. As it will be 

better explained in the following paragraphs, by acceptance of 

authentic instruments the Regulation means the circulation of their 

evidentiary effects, something which has not been dealt with so far by 

any provision of EU law.  

No innovation, on the contrary, has been introduced by the 

Succession Regulation regarding recording in a public register the 

rights contained in the authentic instrument. In this regard, it must be 

recalled that, even if a proposal had been made in order to include a 

provision on the entrance of public instruments in public registers,12in 

                                                            
10 For the use of the term recognition in these Regulations and in the Proposal 

for a regulation on succession, see amplius infra. Another difference between, on 
the one side, Regulations (EC) No 2201/2003 and (EC) No 4/2009 and, on the other 
side, Regulations (EC) No 44/2001, (EC) No 805/2004 and (EU) No 1215/2012 is 
that the first set of instruments regulates recognition and enforcement of authentic 
acts through a mere reference to the rules provided for with regard to the recognition 
and enforcement of judicial decisions while the second set of instruments provides 
for a more independent set of rules. For a possible explanation of said difference, 
see Ruggiero Cafari Panico, ‘L’efficacia degli atti pubblici stranieri. La proposta di 
regolamento su giurisdizione e legge applicabile a successioni e testamenti’ in Maria 
Caterina Baruffi and Ruggiero Cafari Panico (eds), Le nuove competenze 
comunitarie. Obbligazioni alimentari e successioni (Cedam 2009) 213. 

11 In this sense, see e.g. Paul Lagarde, ‘Les prinicpes de base du nouveau 
règlement européen sur les successions’ [2012] RCDIP 691ff. 

12 See art 79 of the Avant-projet of the Consiglio Nazionale del Notariato, on 
which see also infra, in Reponses au questionnaire en matière de successions et 
testaments. Livre vert de la Commission europeenne (Giuffrè 2005), also available 
at 
<http://ec.europa.eu/justice/news/consulting_public/successions/contributions/contr
ibution_cnn_fr.pdf> accessed 30 November 2015, and – similarly – 
Recommendation 11 of the Gargani Report of the European Parliament with 
recommendations to the Commission on succession and wills (2005/2148(INI)), of 
16 October 2006, <www.europarl.europa.eu/sides/getDoc.do?pubRef=-
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a future, EU law instrument on successions, Article 1(2)(l) of the 

Succession Regulation provides that ‘any recording in a register of 

rights in immovable or movable property, including the legal 

requirements for such recording, and the effects of recording or failing 

to record such rights in a register’ fall outside the scope of application 

of the Regulation. Such an exclusion is due to the fact that times are 

not yet ripe for introducing a provision into an EU-law Regulation that 

deals with the circulation of recording effects of foreign, authentic 

instruments, in particular because of the numerous, mandatory 

provisions that, in every Member State, override the subject matter at 

hand.13 However, without prejudice to this provision and to that of 

Article 1(2)(k), that excludes from the scope of application of the 

Regulation ‘the nature of rights in rem’, Article 69(5) of the Regulation 

provides that the European Certificate of Succession ‘shall constitute 

a valid document for the recording of succession property in the 

relevant register of a Member State’. Moreover, the exclusion 

contained in Article 1(2)(l) is somehow counterbalanced by Recital No 

18 of the Regulation, which provides that, ‘[i]n order to avoid 

duplication of documents, the registration authorities should accept 

such documents drawn up in another Member State by the competent 

authorities whose circulation is provided for by this Regulation’. This 

provision has been interpreted in the sense that, even if national 

legislators are competent to prescribe formal and substantive 

requirements for foreign acts to be recorded in public registers, those 

legislations that preclude a priori access to public registers to foreign, 

authentic instruments, without even considering whether they fulfill or 

                                                            
//EP//NONSGML+REPORT+A6-2006-0359+0+DOC+PDF+V0//EN> accessed 30 
November 2015. According to the Avant-projet and to the Gargani Report, the public 
instrument, when it is to be entered in public registers, had to be accompanied by a 
certificate of conformity with public policy and mandatory provisions of the Member 
State addressed, issued – in accordance with a standard form – by the authority 
competent to draw up the instrument in this latter State. 

13 In this sense, see Pasqualis (n 1) 187f.  
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not said requirements, are in breach of EU law.14 

Finally, it should be noted that, as a consequence of the 

provisions contained in Articles 59, 60 and 61 of the Regulation, Article 

74 excludes any need of legalization or similar formalities in respect of 

documents issued in a Member State. As far as the possible need of 

translation of the documents is concerned, on the contrary, nothing is 

prescribed by the Regulation and therefore pertinent, national 

provisions still apply.15 

 

2. ‘Recognition’ and enforcement of authentic instruments 
and the Green Paper on successions and wills 

Before turning to an analysis of the pertinent provisions of the 

Regulation, it is submitted that, by way of general introduction to the 

subject matter of the present chapter, an overview of the relevant parts 

of the Green Paper on succession and wills, and of the contributions 

to it, would be beneficial to the understanding of the core passages 

that will be dealt with in the following paragraphs. 

The Green Paper, prepared by the European Commission on 

March 1st, 200516, if, on the one side, was silent on the circulation of 

court settlements, on the other side, already underlined the need to 

‘simplify matters for heirs by allowing the recognition and enforcement 

of documents needed for the recognition of their rights [such as] 

deeds’. A deed, according to the definition provided for in the Green 

Paper, is a ‘formal document recording a legal fact or act, 

authenticated by a public authority such as a notary’. Therefore, with 

its 27th question, the Green Paper asked first whether the same rules 

                                                            
14 Damascelli, ‘Diritto’ (n 1) 134 f; Damascelli, ‘La «circulation»’ (n 1); 

Bergquist (n 1) 210. 
15 In this sense, Damascelli, ‘Diritto’ (n 1) 135. 
16 Commission of the Eurpean Communities, Green paper Succession and 

wills, COM (2005) 65 final, 
<http://ec.europa.eu/civiljustice/homepage/homepage_ec_succes_en.pdf> 
accessed 30 November 2015. 
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that the Regulation would have foreseen in relation to the recognition 

and enforcement of judgments could have been applied also to 

succession-related deeds, taking inspiration from Article 46 of 

Regulation (EC) No 2201/2003. Second, and as a consequence, it 

asked whether deeds issued in one Member State could be used as 

the basis for amending property registers in the other Member States, 

without any further formalities. 

In general, the contributions to the Green Paper,17 according to 

a summary drafted by the European Commission,18 were not in favor 

of an abolition of the exequatur, in particular with regard to recording 

in public registers, because, on the one hand, it would have implied 

the need to introduce too many changes in national legislations; on the 

other hand, the creation of harmonized documents, such as the 

European Certificate of Succession, would have in any case 

guaranteed the circulation of the relevant acts. However, most of the 

responses suggested two measures that would have nevertheless 

facilitated the recognition of deeds. On the one side, a shortened 

exequatur procedure for intra-community relations and, on the other 

side, rules establishing exclusive jurisdiction of a given authority in the 

Member States for the recognition of deeds coming from non-EU 

Member States. Few contributions, on the contrary, excluded the need 

to introduce new rules, deeming sufficient those on the legalization 

and on the apostille contained in bilateral or multilateral conventions 

already applicable.19  

Two of the above-mentioned contributions are particularly 

                                                            
17 <http://ec.europa.eu/justice/newsroom/civil/opinion/050301_en.htm> 

accessed 30 November 2015. 
18 Audition publique ‘Successions Et Testaments’, Bruxelles, 30 Novembre 

2006, Resume des reponses au Livre Vert 
<http://ec.europa.eu/justice/news/consulting_public/successions/contributions/sum
mary_contributions_successions_fr.pdf> accessed 30 November 2015. 

19 E.g. the Hague Convention of 5 October 1961 Abolishing the Requirement 
of Legalisation for Foreign Public Documents. 
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remarkable. Starting with the contribution of the United Kingdom – 

that, as it is well known, opted out of the Regulation at the very end of 

the legislative process – it is of a particular interest (also) because it 

points to the existence of significant obstacles to the creation of a 

mutual-recognition system of notarized documents. First of all, the 

United Kingdom raised some concerns with regard to the definition of 

‘deed’ provided for in the Green Paper, and quoted above, because it 

does not describe or approximate any category of document in general 

use in the United Kingdom, where no notarial tradition exists. Second, 

the solutions proposed in the Green Paper, according to this 

contribution, would not have been suitable for the UK because its 

administrative, legal, and registration system is not compatible with a 

system where a foreign deed can serve as the basis for amending 

property registers without further formalities.20  

The other contribution that deserves to be mentioned is that of 

the Italian Consiglio Nazionale del Notariato, because it does not only 

answer the specific questions posed by the Commission in the Green 

Paper – in particular, with regard to question 27, agreeing to the 

application of the rules designed for the recognition and enforcement 

of judicial decisions also to the recognition and enforcement of 

authentic instruments – but also proposes its own version of the 

Regulation, the so called Avant-projet,21 which, as already stated, 

contains a provision specifically devoted to the use of authentic 

instruments for recording in public registers.22 Said provision, 

according to the answer to question 27 of the Avant-projet, would have 

                                                            
20 See the summarized answer of the United Kingdom at: 

<http://ec.europa.eu/justice/news/consulting_public/successions/contributions/contr
ibution_uk_en.pdf> accessed 30 November 2015 and, in particular, its Appendix B, 
at 
<http://ec.europa.eu/justice/news/consulting_public/successions/contributions/contr
ibution_uk_appb_en.pdf> accessed 30 November 2015. 

21 (n 12). 
22 See art 79 of the Avant-projet (n 12). 
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been a ‘règle ‘spéciale’ with respect to the ‘règle générale de 

“reconnaissance”’. 

 

3. Definitions of ‘authentic instrument’ and ‘court 
settlement’ 

Coming now to the provisions of the Regulation, it is necessary 

to take into account the definitions of ‘authentic instruments’ and of 

‘court settlements’ provided for respectively by Article 3(1)(i) and (h). 

An authentic instrument is defined as:  

‘[A] document in a matter of succession which has been formally 

drawn up or registered as an authentic instrument in a Member State 

and the authenticity of which: (i) relates to the signature and the 

content of the authentic instrument; and (ii) has been established by a 

public authority or other authority empowered for that purpose by the 

Member State of origin’.23  

The definition at hand is in line with that provided for by Article 

4(3)(a) of Regulation (EC) No 805/2004 and by Article 2(1)(3)(a) of 

Regulation (EC) No 4/200924 and has then been followed also by 

Article 2(c) of Regulation (EU) No 1215/2012. Regulation (EC) No 

805/2004, in turn, took inspiration from the definition given by the ECJ 

in the Unibank decision25 and by Advocate General La Pergola in his 

opinion concerning that case, which coincides with the definition 

offered by the Jenard-Möller Report on the 1988 Lugano Convention,26 

                                                            
23 Whereby ‘Member State’ should be understood – here as well as in the rest 

of the present contribution – as referring to any State participating to the Regulation 
and not to any State member of the European Union.  

24 While letter (b) is not relevant in both cases. 
25 Case C-260/97 Unibank A/S v. Flemming G. Christensen [1999] ECR I-

3724, paras. 15-21. In particular, the Unibank decision makes reference to the need 
that the authenticity of the instrument be established by a public authority or other 
authority empowered for that purpose. 

26 Report by Mr P. Jenard and Mr G. Möller on the Convention on jurisdiction 
and the enforcement of judgments in civil and commercial matters done at Lugano 
on 16 September 1988, [1990] OJ C189/07. See para 72. Both the opinion of the 
Advocate General and the ECJ decision in the Unibank case literally quote the 
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quoted by the Pocar Report on the 2007 Lugano Convention.27 

According to several scholars,28 in light of the above, an autonomous 

definition of ‘authentic instrument’ exists in the EU legal order. On his 

part, Recital No 62 of the Succession Regulation states that 

‘authenticity’ should be an autonomous concept. Therefore, in 

principle, national definitions of authentic instruments are of no 

relevance within the European Union private international law realm. 

However, authentic instruments as such remain national, legal 

instruments, whose authenticity depends upon the fulfillment of those 

requirements set forth by the relevant, national legislations,29 because 

no autonomous, authentic instrument legal institution exists so far in 

the European Union legal order.30 As a result, a combination of the 

requirements set forth by national laws and of the characteristics 

prescribed as a minimum standard31 by EU law are necessary in order 

for an authentic act to be considered as such in the light of the 

Regulation.32 

Authentic instruments that can play a role in succession matters 

                                                            
Jenard-Möller Report. 

27 Convention on jurisdiction and the recognition and enforcement of 
judgments in civil and commercial matters,  

signed in Lugano on 30 October 2007, Explanatory Report by Professor 
Fausto Pocar, [2009] OJ C319/1. See p 170. 

28 Andrea Bonomi and Patrick Wautelet, Le droit européen des successions. 
Commentaire du Règlement n. 650/2012 du 4 juillet 2012 (Bruylant 2013) 151; 
Franzina and Leandro (n 1) fn 159; Pasqualis (n 1) 177. 

29 Bonomi and Wautelet (n 28) 153. 
30 Anyway, on 18 December 2008, a resolution of the European Parliament 

with recommendations to the Commission on the European Authentic Act has been 
adopted (P6_TA(2008)0636) 
<www.europarl.europa.eu/sides/getDoc.do?type=TA&reference=P6-TA-2008-
0636&language=EN&ring=A6-2008-0451> accessed 30 November 2015. See 
amplius Jonathan Fitchen, ‘“Recognition”, Acceptance and Enforcement of Authentic 
Instruments in the Succession Regulation’ [2012] JPIL 323, 329 and fn 19.  

31 According to Bonomi and Wautelet (n 28) 666, this minimum standard works 
as a safeguard against a possible extension of the evidentiary effects of a foreign 
instrument that, according to the law of its State of origin, can – but that, on the 
contrary, according to the law of the required State cannot – be qualified as an 
authentic instrument (for example because the authenticity of its content has not 
been established by the issuing public authority). 

32 In this sense, see Bonomi and Wautelet (n 28) 154. 
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are mainly wills, agreements as to succession, proof of entitlement to 

inherit, acceptance or waiver of a succession, inventory of the property 

comprising the estate, and acts relating to the sharing of the 

inheritance.33 Also, the European Certificate of Succession could fall 

into the definition of authentic instrument given by the Regulation, 

even if it does not circulate according to Articles 59 and 60.34 However, 

due to the large variety of authentic instruments that national legal 

orders have, and even if the definition provided for by Article 3(1)(i) is 

broad, it could be difficult in some cases to determine whether a given 

act falls within this definition or not.35 Finally, it follows from Article 3(2) 

of the Regulation that any instrument issued by a public notary acting 

under that provision does not fall within the definition of ‘authentic 

instrument’, because it is considered by the Regulation as a ‘decision’ 

within the meaning provided for by Article 3(1)(g). 

By ‘court settlement’ the Regulation means ‘a settlement in a 

matter of succession which has been approved by a court or 

concluded before a court in the course of proceedings’ (Article 3(1)(h) 

of the Regulation). A similar provision is contained in Article 2(1)(2) of 

Regulation (EC) No 4/2009, and has been provided for also by Article 

2(b) of Regulation (EU) No 1215/2012. Moreover, under Regulation 

(EC) No 805/2004, authentic instruments should be construed in the 

same way as well.36 On the contrary, the Brussels Convention of 1968 

and Regulation (EC) No 44/2000 only contain, in Articles 51 and 58 

respectively, an implicit hint of what should be meant by court 

                                                            
33 This list is provided for by the Presidency of the Council of the European 

Union, doc 13510/10 (n 1). The Note from the Presidency of the Council to Working 
Party on Civil Law Matters (Succession), of 28th October 2010, 15246/10 
<http://data.consilium.europa.eu/doc/document/ST-15246-2010-INIT/en/pdf> 
accessed 30 November 2015, at paras 7 and 16, suggested that arts 34 and 35 of 
the Proposal, dealing, respectively, with recognition and enforcement of authentic 
instruments, specified what types of instruments they concerned. 

34 Bonomi and Wautelet (n 28) 157. 
35 Foyer (n 1) 150f. 
36 See art 24. 
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settlement and they are more restrictive, as only settlements approved 

by a court in the course of a proceedings are considered. The ECJ, on 

its part, outlined the characteristics of court settlements in its decision 

concerning the Solo Kleinmotoren GmbH case, when it stated that a 

settlement could not be considered a ‘judgment’ for the purpose of the 

1968 Brussels Convention, because, even if it is ‘reached in a court 

and brings legal proceedings to an end’, it is essentially contractual in 

nature in that its terms depend first and foremost from the parties’ 

intention. In other words, in case of a settlement approved by, or 

concluded before, a court, the latter has not decided on its own 

authority on the issues between the parties.37 

Similarly to what has already been stated with regard to authentic 

instruments, it has been underlined that, notwithstanding the above-

mentioned legislative definition and judicial clarification of what should 

be meant by ‘court settlement’, it may not be an easy task to 

characterize as such the wide variety of instruments that could be 

produced in the different Member States.38 

Besides purely definitional matters, it is to be remembered that 

both authentic instruments and court settlements could benefit from 

the rules set forth in the Regulation, if and to the extent that they fall 

within the material, temporal, and territorial scopes of application of the 

Regulation itself. In particular, as to the material scope, attention 

should be paid to authentic instruments or court settlements that, for 

example, have multifaceted content, in the sense that, besides 

succession issues, they deal also with matters of a different nature. As 

to the temporal scope of application, the general rule of Article 84 of 

the Regulation applies. As to the territorial scope of application, the 

authentic instruments that can be taken into consideration are those 

                                                            
37 Case C-414/92 Solo Kleinmotoren GmbH v. Emilio Boch [1994] ECR I-

2247, paras 17 and 18. 
38 Davì and Zanobetti (n 1) fn 77 at p 229. 
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issued in a participating Member State; for court settlements, it should 

be looked at where the court that approved the settlement is located 

(the place where the settlement was entered into between the parties 

having, on the contrary, no relevance), or at where the court in front of 

which the settlement has been made is located.  

 
4. Acceptance of authentic instruments 
According to the first part of paragraph (1) of Article 59, whose 

title is ‘Acceptance of authentic instruments’, and in line with what is 

stated also by Recital No 61, ‘[a]n authentic instrument established in 

a Member State shall have the same evidentiary effects in another 

Member State as it has in the Member State of origin, or the most 

comparable effects, provided that this is not manifestly contrary to 

public policy (ordre public) in the Member State concerned’. 

Article 59 has been massively modified during the legislative 

procedure that led to the adoption of the final text of the Regulation. It 

corresponds to Article 34 of the Commission’s Proposal, that provided 

for the automatic ‘recognition’ of authentic instruments,39 unless their 

validity was contested in the home Member State or their recognition 

was contrary to the public policy of the Member State requested. 

 
4.1. The term ‘acceptance’ 
The most relevant change that what is now Article 59 went 

through pertains to the term ‘recognition’, which in the final version of 

the Regulation became ‘acceptance’. In line with the wording of Article 

34 of the Proposal, also its Recital No 26, corresponding to Recital No 

60 of the final text of the Regulation, provided for the ‘recognition’ of 

authentic instruments, even if specifying that  

                                                            
39 With the term ‘recognition’ appearing both in the title and in the text of the 

provision. Also the Avant-projet of the Italian Consiglio Nazionale del Notariato, 
mentioned above (n 12), uses the term ‘recognition’ (rectius: ‘reconnaissance’. See 
art 78). 
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‘[T]he authentic instruments [could] not be treated as court 

decisions with regard to their recognition [, because] recognition of 

authentic instruments means that they enjoy the same evidentiary 

effect with regard to their contents and the same effects as in their 

country of origin, as well as a presumption of validity which can be 

eliminated if they are contested’. 

The term ‘recognition’ had been used, in relation to authentic 

instruments,40 by earlier European Union law Regulations, in particular 

by Article 46 of Regulation (EC) No 2201/200341 and by Article 48 of 

Regulation (EC) No 4/2009.42 However, in these two Regulations, 

recognition is granted only to those authentic instruments and court 

settlements that are enforceable in their countries of origin, while the 

Proposal for a Regulation on succession did not require that the 

authentic instruments were enforceable in their States of origin. 

Besides the two Regulations, also the resolution of the European 

Parliament of 18 December 2008 with recommendations to the 

                                                            
40 In general, on the use of the term ‘recognition’ with reference to authentic 

instruments, see Cafari Panico (n 10) 215 and Jonathan Fitchen, ‘Authentic 
Instruments and European Private International Law in Civil and Commercial 
Matters: Is Now the Time to Break New Ground?’ [2011] JPIL 33, 48f. 

41 And, before, by art 13(3) of Regulation (EC) No 1347/2000 and by art 13(3) 
of the Brussels Convention of 1998. 

42 On the use of such a term by these Regulations and, more in general, on 
the application provided for by the two mentioned Regulations of the rules designed 
for the recognition and enforcement of decisions to the recognition and enforcement 
of authentic instruments and court settlements, see the Borrás Report on the 
Convention on Jurisdiction and the Recognition and Enforcement of Judgments in 
Matrimonial Matters, OJ C 221/27 <http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:1998:221:0027:0064:EN:PDF> 
accessed 30 November 2015; Ruggiero Cafari Panico, ‘L’efficacia esecutiva degli 
atti pubblici nel Reg. cd. “Bruxelles I”’ [2004] Int’Lis 43; Pierre Callé, ‘L'acte 
authentique établi à l'étranger’ [2005] RCDIP 377; Laura Tomasi, ‘Art. 46 
Regolamento (CE) 27 novembre 2003, n. 2201/2003’ in Alessio Zaccaria (ed), 
Commentario Breve al Diritto di Famiglia (Cedam 2011) 46ff. See also the Hess, 
Pfeiffer, and Schlosser Report on the Application of Regulation Brussels I in the 
Member States. According to Marius Kohler and Markus Buschbaum, ‘La 
«reconnaisance» des actes authentiques prevue pour les successions 
transfrontaliéres’ [2010] RCDIP 629, the use of the term ‘recognition’ in these two 
Regulations in relation to authentic instruments is due to drafting mistakes of the EU 
legislator. 
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Commission on the European Authentic Act used this same term.43 

The Proposal for a Regulation on succession, as far as the use 

of the term ‘recognition’ in Article 34 is concerned, triggered mixed 

feelings. Among the critics, those of several scholars should be 

mentioned. Some of them proposed the deletion of Article 34 due to 

the following reasons: (i) because its scope was ‘unclear and 

potentially misleading’ and because the automatic cross-border 

recognition of authentic instruments ‘is not without problems’44; (ii) or 

because, on the one side, there was no need for a provision of this 

kind in the Regulation since the circulation of authentic instruments 

can effectively be achieved through the apostille; on the other side, 

recognition is not a proper tool to be used in relation to any elements 

of an authentic instrument.45 Another scholar underlined the 

irrelevance of the use of the term ‘recognition’ or of any other, provided 

that the respective effects were made clear by the pertinent 

provisions.46 Within the European Parliament, at the beginning some 

amendments were proposed to Recital No 26 and to Article 34, among 

which those concerning the substitution of the concept of ‘recognition’ 

with that of ‘free movement’ or ‘movement’ of authentic instruments47 

                                                            
43 See <www.europarl.europa.eu/sides/getDoc.do?pubRef=-

//EP//TEXT+TA+P6-TA-2008-0636+0+DOC+XML+V0//EN> accessed 30 
November 2015. On the proposal of inserting an automatic recognition regime of 
authentic instruments also in the Brussels Ibis Regulation, see extensively Fitchen, 
‘Authentic Instruments’ (n 40) 81ff. 

44 Max Planck Institute for Comparative and International Private Law, 
‘Comments on the European Commission’s Proposal for a Regulation of the 
European Parliament and of the council on jurisdiction, applicable law, recognition 
and enforcement of decisions and authentic instruments in matters of succession 
and the creation of a European Certificate of succession’ [2010] RabelsZ 669ff. 
According to Damascelli, ‘Diritto’ (n 1) 129 and Damascelli, ‘La «circulation»’ (n 1), 
these critics were specious. 

45 Kohler and Buschbaum (n 42) 629ff. 
46 Pierre Callé, ‘La circulation des acted authentiques’ in Hubert Bosse-

Platière, Nicolas Damas and Yves Dereu (eds), L'avenir européen du droit des 
successions internationales: actes du colloque du 18 mars 2011, (Lexis Nexis 2011) 
59. The Author also proposes his own version of Recital No 26 and art 34. 

47 See Amendments 16, 78 and 79 contained in a first draft report of 23 
February 2011: European Parliament, Projet de rapport sur la proposition de 
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should be recalled. This change has been explained in the sense that 

the term ‘recognition’ can sometimes lead to misunderstandings in 

some languages, because it is not explicit and because it should be 

interpreted in its context.48 A further change was then proposed: 

instead of ‘recognition’, the term ‘acceptance’ would be used.49 The 

latter solution was finally adopted by the European Parliament in first 

reading as an amendment to the Commission’s Proposal,50 and 

therefore the final text of Recital No 26 (that became Recital No 60) 

and of Article 34 (that became Article 59) refers – as already stated – 

to ‘acceptance’. 

The latter term is new not only to the text of the Regulation, but 

also to the realm of European Union private international law in 

general. Its introduction in the Succession Regulation has been, for 

the most part, well received by the scholars. Someone has noticed that 

the term ‘recognition’ was properly replaced because it is generally 

used in relation to res judicata of court decisions,51 some others hold 

that the term ‘acceptance’ is best suited to the operation of adapting 

the effects of the foreign instrument to the characteristics of similar 

                                                            
règlement du Parlement européen et du Conseil relatif à la compétence, la loi 
applicable, la reconnaissance et l'exécution des décisions et des actes authentiques 
en matière de successions et à la création d'un certificate successoral européen, 
Commission des affaires juridiques, Rapporteur: Kurt Lechner, PE441.200v02-00. 
See also Amendment 143 to Recital No 26 and Amendment 223 to art 34, proposed 
by Angelika Niebler and Amendment 144 to Recital No 26 and Amendments 222 
and 224 to art 34, proposed by Marielle Gallo: European Parliament, Amendements 
122 – 245, Projet de rapport, Kurt Lechner, PE464.765v02-00. As far as the latter 
three amendments are concerned, the changes to the Recital and to the title of art 
34 use the term ‘movement’, whereas the change proposed to the text of that same 
art uses the expression ‘free movement’.  

48 See p 63. 
49 See Amendment 246 to Recital No 26 and to art 34: European Parliament, 

Amendment 246, Projet de rapport, Kurt Lechner, PE483.680v02-00. The proposal 
is in the sense that also the title of the Regulation should be changed accordingly. 

50 Consolidated text available at 
<www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//NONSGML+TC+P7-
TC1-COD-2009-0157+0+DOC+PDF+V0//FR> accessed 30 November 2015. 

51 Franzina and Leandro (n 1); Davì and Zanobetti (n 1) 225f. 
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instruments of the requested State.52 It has also been highlighted that 

‘acceptance’ is ‘less immediately controversial’ than ‘recognition’.53 

However, there have been some critics as well. In particular, the new 

term has been deemed to be too generic and meaningless from a legal 

point of view, as it is allegedly demonstrated also by the fact that it 

appears just in the title of the norm and not in its body.54 Moreover, it 

has also been recalled that – as already mentioned – the term 

‘recognition’ had often been used, without giving rise to any particular 

concern regarding its interpretation, also in relation to authentic 

instruments and with the same meaning as the one in which the term 

‘acceptance’ is used in the Succession Regulation.55  

 
4.2. Effects produced 
As it is clear from the wording of Article 59(1), by ‘acceptance’ of 

authentic instruments the Regulation means that an authentic 

instrument established in a Member State shall have in another 

Member State the same evidentiary effects as it has in the Member 

State of origin, or the most comparable effects. Therefore, the 

provision at hand does not involve in any way the circulation of the 

negotium contained in the authentic instrument. 

The Note from the Presidency of the Council of the European 

Union to the Working Party on Civil Law Matters (Succession) of 1st 

October 2010 raised some concerns with regard to the opportunity of 

exporting ‘the evidentiary value and the effects of authentic 

instruments from one Member State to another, given the diversity of 

procedural laws, including the law of evidence, in the Member States’. 

A viable alternative could have been, according to the Presidency, that 

                                                            
52 See Davì and Zanobetti (n 1) 225f. 
53 Fitchen, ‘Authentic’ (n 40) 324. 
54 Damascelli, ‘Diritto’ (n 1) 129 and fn 47. Also Lagarde (n 11) 732 states that 

the term ‘acceptance’ ‘n’est peut-être pas très heureux’. 
55 See, also for further references, Pasqualis (n 1) 181 and fn 17. 
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of ‘providing that the evidentiary value and the effects of the instrument 

[would have been] determined according to the law of the Member 

State in which the instrument is produced, as long as they do not 

exceed the evidentiary value and the effects that the instrument has in 

the State of origin’.56 These concerns might have derived from the fact 

that, actually, the provision at hand somehow innovates with respect 

to the traditional principle applicable to the circulation of authentic 

instruments, according to which an authentic instrument issued in 

State A, if ‘accepted’ in State B, uses to produce in the latter the same 

evidentiary effects that authentic instruments issued in State B usually 

produce.57 However, the flexibility achieved through the use of the 

‘most comparable effects’ provision58 can be considered to be a 

concrete answer to said concerns59 and a direct consequence of the 

fact that Member States do not have harmonized rules governing the 

effects produced by authentic instruments. 

In order to determine what evidentiary effects a foreign authentic 

instrument produces in a given Member State, the law pointed to by 

the implicit conflict-of-law rule contained in Article 5960 should be 

considered; this rule can also be found in explicit terms in Recital No 

61 of the Regulation. However, once the applicable law has been 

identified, some practical problems might arise. Useful suggestions 

that could be taken into consideration in order to face said problems 

can be found in Recital No 61 that recommends that, ‘[w]hen 

determining the evidentiary effects of a given authentic instrument in 

another Member State or the most comparable effects, reference 

should be made to the nature and the scope of the evidentiary effects 

of the authentic instrument in the Member State of origin’. In order to 

                                                            
56 Doc 13510/10 (n 1) para 16. 
57 See, also for further references, Bonomi and Wautelet (n 28) fn 25. 
58 On which see amplius the following para. 
59 Davì and Zanobetti (n 1) 227 
60 In this sense see also Foyer (n 1) 691. 
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mitigate the difficulties that might arise from this operation,61 reference 

could be made, in turn, to the description of the evidentiary effects that 

the authentic instrument produces in its Member State of origin, which 

is contained in the form that – according to Article 59(1) second part 

of the Regulation – the person wishing to use the authentic instrument 

in another Member State may request from the authority establishing 

the authentic instrument in the Member State of origin.  

 
4.3. The ‘most comparable effects’ provision 
The most simple situation in which reliance on the ‘most 

comparable effects’ provision should be made is the one where the 

required Member State is familiar with effects that, even if not identical, 

are equivalent or comparable to those that the act at stake produces 

in its State of origin.62 However, there can also be cases in which the 

requested State gives an authentic instrument evidentiary effects that 

are radically different from those that they would have in the State of 

origin (for example because, as it happens in Sweden, the authentic 

instrument does not establish conclusive proof of its content)63 and 

cases in which authentic instruments do not exist at all in the required 

State as a legal category.64 The solution, however, even when the 
                                                            

61 Bonomi and Wautelet (n 28) 667; Foyer (n 1) 162. 
62 With regard to the text of the Proposal, the Presidency of the Council, in its 

Note to Working Party on Civil Law Matters (Succession), of 28th October 2010, 
15246/10 (n 33), proposed, in order to facilitate recognition of authentic instruments 
within the European Union, on the one side, to draw up a list of the effects that every 
authentic instrument in matters of succession produces in its State of origin and, on 
the other side, to make the authority issuing a given authentic instrument list the 
effects that such an instrument has in its State of origin. In this way, a comparison 
could be made between the effects that the instrument produces in its State of origin 
and the effects that an authentic instrument produces in the required Member State. 

63 Cf European Parliament, Comparative study on authentic instruments 
national provisions of private law, circulation, mutual recognition and enforcement, 
possible legislative initiative by the European Union. United Kingdom, France, 
Germany, Poland, Romania, Sweden. PE 408.329. 

64 See Bonomi and Wautelet (n 28) 668. Problems might therefore arise in 
particular in relation to, besides the already mentioned Sweden, Finland, and 
Cyprus. Cf in general Georges A.L. Droz, ‘L’activité notariale international’ [1999] 
RCADI 112-117. 
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authentic act is not known as a legal category in the pertinent State, 

could not be that of attributing to the foreign authentic instrument 

merely the evidentiary effects produced by a document drafted by 

private parties, because that would deprive Article 59 of any relevance. 

The latter provision, instead, sets a sort of minimum standard to be 

observed when recognizing the effects of a foreign authentic 

instrument.65 

More generally, the advice has been put forward that the cases 

in which the authentic instrument can produce only the most 

comparable effects to those that it has in the State of origin are to be 

construed narrowly, in order to avoid the risk that, through this 

provision, the principle of full acceptance enshrined in Article 59(1) is 

bypassed and that the suitability of the instrument to produce full 

effects abroad is undermined.66 Further, the mistake should not be 

made of construing the ‘most comparable effects’ provision contained 

in Article 59(1) as if it referred to instruments which are not authentic 

instruments within the definition of the Regulation, but that produce, 

according to the law governing them, effects comparable to those 

produced by authentic instruments.67 

It should be noted that someone has found, in the provision at 

hand, evidence of the existence of a general principle that allegedly 

governs the acceptance of authentic instruments under the 

Regulation, which can be referred to as the principle of the ‘double 

limit’. According to the latter, the authentic instrument, not only cannot 

produce abroad wider effects than those that it produces in its State of 

                                                            
65 Bonomi and Wautelet (n 28) 669; Damascelli, ‘Diritto’ (n 1) 131. 
66 Pasqualis (n 1) 185. 
67 Pasqualis (n 1) 185. According to the Author, the Council of Bars and Law 

Societies of Europe has occurred in such a mistake in its ‘Comparative study on 
authentic acts and instruments with comparable status and effects according to 
national legislation within the EU, considering in particular the role of lawyers’, 2011 
<www.ccbe.eu/fileadmin/user_upload/NTCdocument/Report_Authentic_Act1_1302
619714.pdf> accessed 30 November 2015. 
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origin but also cannot produce abroad (in State B) all the effects that it 

produces in its State of origin (State A), if these are wider or different 

than those that an authentic instrument issued in State B normally 

produces.68 Such a construction, however, has been criticized by 

others that argue that no double limit could be read into the provision 

at hand because, otherwise, the public-policy clause would be inutiliter 

data.69 It is submitted that, even without considering the public-policy 

clause, the first reading referred to above is not entirely convincing. As 

it has already been underlined, the ‘most comparable effects’ provision 

should be relied on (also) in cases where national authentic 

instruments in the requested Member State produce effects that are 

not comparable with those produced by the foreign authentic 

instrument at stake and in cases where no authentic instruments exist 

in the required Member State. Applying the double limit in these two 

hypothetical scenarios would deprive the authentic instrument of its 

particularly enhanced, probative value, contravening the aim that the 

provision at hand seems to pursue. 

The way out deriving from the flexibility of this provision would 

not likely solve all the critical issues that might arise in the concrete 

application of the rule contained in Article 59(1). 

 

4.4. Limits to the acceptance 
The only explicit limit to the possibility that a foreign authentic 

instrument produces abroad the same evidentiary effects that it has in 

its State of origin, or the most comparable ones, is represented by the 

public-policy exception provided for in Article 59(1).70 

                                                            
68 Pasqualis (n 1) 182; Javier Carrascosa González, El reglamento sucesorio 

europeo 650/2012 de 4 julio 2012. Análisis crítico, Granada, 2014 (Editorial 
Comares 2014) 314 agrees. 

69 See Bonomi and Wautelet (n 28) 670f. On the public policy clause see infra 
the next para. 

70 It has been held that the EU legislator could have abandoned the limit of 
public policy in the Succession Regulation, in line with what it did within Regulation 
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Such an exception should, as it is usual in the relations between 

EU Member States, be construed narrowly, not only because of the 

wording of the provision that specifies that the contrariety to public 

policy should be manifest, but also because of the mutual-trust 

principle, that should pervade the relationships between Member 

States. Moreover, Recital No 58 warns against the use of such an 

exception when the refusal to accept an authentic instrument ‘would 

be contrary to the Charter of Fundamental Rights of the European 

Union, and in particular Article 21 thereof, which prohibits all forms of 

discrimination’. 

The basis for comparison when assessing a potential clash with 

public policy is represented by the consequences that assigning – in 

the requested State – to the foreign authentic instrument the same 

evidentiary effects that it has in its State of origin (or the most 

comparable ones) would produce in the requested State. It follows 

that, in particular, reference should not be made to the negotium 

contained in the act, nor to the observance of procedural norms by, or 

to the competence of, the public authority issuing the act.71 All things 

considered, it seems that the cases where the public-policy exception 

can be invoked are very limited. 

Next to the explicit limit represented by the public-policy 

exception, there is an implicit one consisting in the fact that the 

authentic instrument does not fall within the scope of application of the 

definition provided for by Article 3(1)(i) of the Regulation. 

The Regulation is silent on the consequences that would follow 

from the case in which the authentic instrument is not accepted in the 

foreign Member State. It has been suggested that Article 39(2) and (3) 

of the Regulation, that set forth the procedure to be followed when the 

                                                            
(EC) No 4/2009 in relation to those Member States that are also parties to the Hague 
Protocol of 2007. See Cafari Panico (n 10) 219f. 

71 See Bonomi and Wautelet (n 28) 672f; Foyer (n 1) 162. 
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recognition of a decision is opposed, could be applied by analogy.72 

According to Article 39(2), the procedure set forth in Articles 45 to 58 

of the Regulation is applicable, while, according to paragraph (3), if the 

recognition – but in our case the acceptance – is invoked as an 

incidental question in a pending proceeding, the court competent for 

said proceeding shall have jurisdiction also over that question. 

 
4.5. Challenges 
Article 59(2) and (4) are of a particular interest because, even if 

they are part of a provision specifically devoted to the circulation of 

evidentiary effects of authentic instruments and even if they refer to 

the consequences that a challenge73 of an authentic instrument has 

on its evidentiary effects, they also set forth also general rules 

regarding jurisdiction in respect of, and the law applicable to, in 

general, challenges of authentic instruments. 

As already mentioned, the Proposal was much more concise on 

challenges, as it merely stated that ‘recognition’ of authentic 

instruments could not be granted, inter alia, ‘where the validity of these 

instruments [was] contested in accordance with the procedures 

provided for in the home Member State’.  
Article 59(2), that has been, in general, well received by 

scholars,74 deals with challenges related to the authenticity of the 

instrument. The concept of ‘authenticity’ is specified by Recital No 62, 

                                                            
72 Damascelli, ‘Diritto’ (n 1) 134; Pasqualis (n 1) 185; Bergquist (n 1) 212. 
73 Whereby the wording ‘[a]ny challenge’, used in art 59(2) and (3) of the 

Regulation includes not only a first instance challenge, but also any hypothetical 
appeal or further revision. In this sense see Bonomi and Wautelet (n 28) 677. With 
regard to the French version of the Regulation, Bonomi and Wautelet (n 28) 677 
critics the use of the term ‘recours’ in the second parts of both paras (2) and (3) of 
art 59 with reference to an authentic instrument, deeming it more appropriate to use 
the term ‘contestation’, which is actually used in the first parts of the provisions at 
hand. 

74 Damascelli, ‘Diritto’ (n 1) 133; Damascelli, ‘La «circulation»’ (n 1); Franzina 
and Leandro (n 1) 334; Pasqualis (n 1) 183ff, which also approves the parallel 
provision of para (3) and that of para (4); Bergquist (n 1) 211. 



VALLAR  AUTHENTIC INSTRUMENTS 

JUST/2013/JCIV/AG/4666 462 JUST/2013/JCIV/AG/4666 

according to which it covers:  

‘[E]lements such as the genuineness of the instrument, the 

formal prerequisites of the instrument, the powers of the authority 

drawing up the instrument and the procedure under which the 

instrument is drawn up. It should also cover the factual elements 

recorded in the authentic instrument by the authority concerned’.  

The provision at hand can be divided into two parts. First, it 

provides that when the authenticity of an authentic instrument is 

challenged in one State (which, as will be better specified in the next 

few lines, necessarily is its State of origin), the instrument ‘shall not 

produce any evidentiary effect in another Member State as long as the 

challenge is pending’. Second, as to jurisdiction to decide and to the 

law applicable to such a challenge, it provides that the courts of the 

Member State of origin are competent over such a challenge and that 

they shall decide upon it by applying the lex fori. 

Article 59(3) has more or less the same structure as Article 59(2). 

It deals with the challenging of legal acts or legal relationships 

recorded in an authentic instrument. Recital No 63 specifies that ‘[t]he 

term “the legal acts or legal relationships recorded in an authentic 

instrument” should be interpreted as referring to the contents [and] to 

[the] substance recorded in the authentic instrument’. As examples of 

legal acts, Recital No 63 mentions ‘the agreement between the parties 

on the sharing-out or the distribution of the estate, or a will or an 

agreement as to succession, or another declaration of intent’. As far 

as Italy is concerned, the following legal acts could be mentioned: 

divisione dell’eredità per contratto, rinuncia all’eredità, and 

accettazione espressa di eredità. As to France: renonciation anticipée 

à l’action en réduction and renonciation à la succession. As to 

Germany: Erbverzicht and Ausschlagung der Erbshaft. As to legal 

relations, the following examples are offered: ‘the determination of the 

heirs and other beneficiaries as established under the law applicable 
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to the succession, their respective shares and the existence of a 

reserved share, or any other element established under the law 

applicable to the succession’. Article 59(3) specifies that the authentic 

instrument challenged shall not produce any evidentiary effect in a 

Member State, other than the Member State of origin as regards the 

matter being challenged as long as the challenge is pending before 

the competent court. Article 59(3) also establishes that the competent 

courts for a challenge of legal acts or legal relationships recorded in 

an authentic instrument are those having jurisdiction under the 

Regulation and that they shall apply the law applicable pursuant to 

Chapter III of the Regulation. As that of paragraph (2), also the 

provision of paragraph (3) has been generally welcomed by scholars.75 

Also Article 59(4) deals, as paragraph (3) of the same provision, 

with challenges related to the legal acts or legal relationships recorded 

in an authentic instrument. However, in this case, challenges raised 

incidentally in the course of a proceedings are considered. According 

to the provision at hand, and in line with what is prescribed by Recital 

No 64, these challenges should be decided by the court competent for 

the main proceedings. The jurisdiction of said court needs not 

necessarily to be established on the basis of Regulation (EU) No 

650/2012 but, on the contrary, can be assessed on any other basis.76 

 
4.6. Effects of a challenged authentic instrument 
As already underlined, Article 59(2) and (3) exclude an authentic 

instrument, once challenged and as long as the challenge is pending, 

                                                            
75 Bonomi and Wautelet (n 28), Davì and Zanobetti (n 1) 228, Bergquist (n 1) 

211. Davì and Zanobetti expressly disagree with Foyer’s opinion (n 1) 163, according 
to which also challenges related to legal acts and legal relationships recorded within 
the authentic instrument should be decided by the courts of the State of origin of the 
instrument (see fn 72). 

76 Franzina and Leandro (n 1) 335. However, Bonomi and Wautelet (n 28) 676 
exclude that the court competent under art 59(4) be the one before which the 
application for the declaration of enforceability under art 60 is filed. 
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from producing evidentiary effects in Member States, other than the 

State of origin. Under Article 59(2), the State of origin is also the State 

where the challenge must be brought, while this is not necessarily true 

under Article 59(3). According to the latter the challenge must be made 

before the courts having jurisdiction under the Regulation (however, 

there is no reason to exclude a priori that these can be those of the 

State from which the authentic instrument originates). 

The two provisions just mentioned raise some doubts in the 

following sense. They limit their scope of application to all the Member 

States, other than the State of origin of the authentic instrument, in the 

sense that they do not deal with the effects that a challenged authentic 

instrument produces (or not) in this latter State. Such a limitation can 

be explained considering that it depends on the fact that determining 

the effects that an authentic instrument produces (or not) in its State 

of origin is a purely internal matter and, as such, it should be governed 

by the national substantive law of that State.77 This law should 

presumably say something with regard to the effects that an authentic 

instrument issued in that State, and challenged either in that same 

State or abroad, can or cannot produce in that same State. Assuming 

that this law excludes that such an act produces any effects, Article 

59(2) and (3) are redundant when they specify that a challenged 

authentic instrument produces no evidentiary effects in States other 

than the State of origin, because this could be easily inferred from the 

mere provision of Article 59(1). According to the latter, – as already 

stated – ‘[a]n authentic instrument established in a Member State shall 

have the same evidentiary effects in another Member State as it has 

in the Member State of origin’. It clearly follows from this provision that 

whenever the authentic instrument does not produce any evidentiary 

effects in its State of origin, then it does not produce any such effects 

                                                            
77 In this sense see also Bonomi and Wautelet (n 28) 677; Franzina and 

Leandro (n 1) 334f. 
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either in the other Member States. Assuming, on the contrary, that 

according to the substantive law of the State of origin, an authentic 

instrument, challenged either in that same State or abroad, is still 

capable of producing its evidentiary effects in that State, then the 

recalled provisions of Article 59(2) and (3) are to be interpreted as 

exceptions to paragraph (1) because, in that case, the act does not 

produce abroad the same evidentiary effects that – even if for a limited 

period of time – it produces in its State of origin. 

Once the competent court has decided on the challenge, no 

problems arise because the rule of paragraph (1) will become 

applicable again, supported, in case the instrument has been declared 

invalid, by the last sentence of Recital No 65 – according to which ‘[a]n 

authentic instrument which has been declared invalid as a result of a 

challenge should cease to produce any evidentiary effects’. It is 

submitted that this sentence can be referred both to the case provided 

for under Article 59(2) and to the case provided for under Article 59(3). 

It should also be noted Article 59(2) and (3) are slightly different 

in their wording, in the sense that the challenged authentic instrument, 

according to Article 59(2), ‘shall not produce any evidentiary effect’, 

while, Article 59(3) adds the following: ‘as regards the matter being 

challenged’. Also Recital No 65 is explicit in this latter sense only with 

regard to a challenge made under Article 59(3). However, it has been 

put forward that also challenges brought under Article 59(2), namely 

those relating to the authenticity of an authentic instrument, might 

concern just a specific issue and not the entire act,78 and therefore the 

limits concerning its evidentiary effects might be related just to that part 

of the act that is being challenged. 

It is submitted that, in the event that an authentic instrument is 

challenged on any other grounds than those provided for in Article 

                                                            
78 Pasqualis (n 1) 184. 
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59(2) or (3),79 its circulation within the Member States should in any 

case be prevented as long as the challenge is pending. Even if the 

Regulation is silent on this point, there would be no reasons to grant 

different circulation regimes on the basis of the grounds under which 

the challenge is brought.80  

 
5. Enforceability of authentic instruments and of 

transactions. 
5.1. General rule on enforceability 
Articles 60 and 61, which deal with the enforceability, 

respectively, of authentic instruments and of transactions,81 do not 

introduce anything new with respect to previous EU-law Regulations 

dealing with these issues in respect of other subject matters. It should 

also be added that, if compared with Regulation (EC) No 805/2004, on 

the one side, and with Regulation (EC) No 4/2009 as far as the States 

bound by the 2007 Hague Protocol are concerned, on the other side, 

the provisions at hand somehow take a step back, in that they still 

require the exequatur. Moreover, as it has been observed, very few 

authentic instruments, in matters of successions, must be enforced:82 

most of them have a mere declaratory nature.83 

Also in relation to the enforcement of authentic instruments and 

                                                            
79 In this case, the court or the administrative authority competent to hear said 

challenges and the law applicable to them, in the absence of any other supranational 
instrument regulating the issues, should be determined according to national private 
international law rules. 

80 Damascelli, ‘Diritto’ (n 1) 133; Damascelli, ‘La «circulation»’ (n 1); Bergquist 
(n 1) 211f. 

81 The absence of a provision on the ‘acceptance’ of court settlements cannot 
be read, according to Foyer (n 1) 164, in the sense that court settlements do not 
produce any evidentiary effects in a State other than the State of origin. On the 
contrary, according to the Author, the same rule set forth in relation to the acceptance 
of authentic instruments applies to the acceptance of court settlements, thereby 
making them produce in all the States that participate in the Regulation the same 
evidentiary effects that they have in their States of origin. 

82 Reference is made, in particular, to those acts that divide a succession. 
83 Bonomi and Wautelet (n 28) 682 and Note from the Presidency 13510/10 

(n 1). 
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of court settlements, it should be noted that the Proposal was, in some 

respects, slightly different from the final version of the Regulation. 

First, enforceability of authentic instruments was dealt with in Article 

35 of the Proposal. On the one hand, Article 35 made reference to the 

enforcement procedure provided for in the Brussels I Regulation; on 

the other hand, Article 35 mentioned two grounds on the basis of which 

a declaration of enforceability could be refused or revoked. This 

provision was then modified by the text proposed by the Presidency in 

its Note to the Working Party on Civil Law Matters (Succession) of 22nd 

December 2010,84 and, later, by Amendment No 246,85 becoming 

what is now Article 60 of the Regulation. Second, enforceability of 

‘legal transactions’ was dealt with very briefly in Article 33 of the 

Proposal, together with the enforceability of decisions; this Article also 

made reference to the enforcement procedure provided for in Brussels 

I Regulation. What later became Article 61 made its appearance, 

under the name of Article 35bis, in the text proposed by the Presidency 

in its Note of 22nd December 2010, mentioned above,86 in a slightly 

different version87 than the one that was introduced, later, by 

amendment No 24688 and that appears in the final version of the 

Regulation. 

The procedures foreseen by Articles 60 and 61 are identical. In 

particular, reference is made by both provisions to Articles 45 to 58 of 

the Regulation, namely to those norms applicable to the enforceability 

                                                            
84 <http://data.consilium.europa.eu/doc/document/ST-18096-2010-

INIT/en/pdf> accessed 30 November 2015. After this amendment, the only ground 
for refusing or revoking a declaration of enforceability remained public policy. 

85 Which added what is now art 60(2). 
86 <http://data.consilium.europa.eu/doc/document/ST-18096-2010-

INIT/en/pdf> accessed 30 November 2015. 
87 Basically, it dealt not only with the enforcement but also with the recognition 

of authentic instruments and it did not have the form provision that later appeared in 
art 61(2). 

88 (n 49). 
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of decisions.89 In order to be declared90 enforceable in another 

Member State, both the authentic instrument and the court settlement 

are to be enforceable also in their Member States of origin. The 

character of enforceability of an authentic instrument, according to a 

decision of the ECJ rendered in relation to the 1968 Brussels 

Convention, should be interpreted in formal terms and not in the light 

of the circumstances in which such an instrument may be executed in 

the State of origin.91 The declaration of enforceability, according to 

Articles 60(1) and 61(1), can be asked by ‘[a]ny interested party’. Such 

a sentence should not be construed to refer exclusively to the parties 

of the authentic instrument or of the court settlement.92 

The provisions of the Regulation related to the enforceability of 

decisions, when applied to the enforceability of authentic instruments 

and of court settlements, as prescribed by paragraphs (1) of Articles 

60 and 61, may need to be adapted to the particular circumstances of 

the case. Three major aspects could be identified in this respect. First, 

as far as Article 45 is concerned, the wording of this provision says 

that the application to obtain a declaration of enforceability should be 

submitted to ‘the court or competent authority … communicated by 

[the interested] Member State to the Commission in accordance with 

Article 78’. Thus, it has been submitted that Member States could – in 

the exercise of the powers granted to them by this provision – choose 

a court as far as the enforceability of decisions is concerned, as well 

as an administrative authority regarding the enforceability of authentic 

instruments.93 Second, the term ‘appeal’ used in Article 53 should be 

                                                            
89 Therefore, the circulation of authentic instruments and of court settlements 

according to the Regulation is not automatic; on the contrary, a procedure is needed. 
90 The use of the term ‘declaration’ indicates that enforceability under arts 60 

or 61 does not imply any constitutive effects. In this sense, see Bonomi and Wautelet 
(n 28) 668. 

91 Case C-267/97 Eric Coursier ν Fortis Bank and Martine Coursier, née 
Bellami [1999] ECR I-2543. 

92 Bonomi and Wautelet (n 28) 684 and 696. 
93 Bonomi and Wautelet (n 28) 684. 
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construed as referring also to challenges considered by Article 59(2) 

and (3) (in this latter case, only when the courts having jurisdiction 

under the Regulation are also the courts of the Member State of 

origin), even if, in relation to authentic instruments, the term appeal is 

not technically appropriate.94 Third, it is disputed whether Article 54(1), 

regarding provisional measures, could be applied also to authentic 

instruments, since it makes explicit reference to the recognition 

process, while, as it has been highlighted before, the final version of 

the Regulation provides for the acceptance of authentic instruments, 

rather than for their recognition.95 

In the end, it should be noted that neither Article 60 nor Article 61 

make clear whether the foreign authentic instrument or the foreign 

court settlement produces in the foreign Member States the enforcing 

effects that national authentic instruments and court settlements 

normally produce in the foreign relevant legal order or those that they 

produce in their State of origin. It seems that the first option is the most 

reasonable one, since the enforcement proceedings should be 

governed by ‘the domestic law of the court in which execution is 

sought’.96 
 

                                                            
94 In this sense, see Bonomi and Wautelet (n 28) 692f. Fitchen, Recognition 

(n 30) 333 raises some concerns in relation to the use of the term ‘appeal’ by art 53. 
95 See Bonomi and Wautelet (n 28) 689. To deny the applicability to authentic 

instruments of the provision at hand, the Authors add to the literal explanation 
referred to above the argument according to which the possibility of requesting 
provisional measures depends on the res judicata effect that only decisions – and 
not authentic instruments – have. 

96 This principle has been stated, in relation to the 1968 Brussels Convention, 
by the ECJ in the Case C-148/84 Deutsche Genossenschaftsbank v SA Brasserie 
du pêcheur [1985] ECR 1981 para 18. See also, in the same sense, Case C-145/86 
Horst Ludwig Martin Hoffmann v Adelheid Krieg [1988] ECR 645 para 27 and Case 
C-267/97 (n 94) para 28. It seems that the same principle applies to the matter at 
hand. On this issue, see also Cafari Panico (n 10) 214; Damascelli, ‘Diritto’ (n 1) 139; 
Bergquist (n 1) 214. With regard exclusively to court settlements, see Elena 
D’Alessandro, ‘Il riconoscimento, l’esecutività e l’esecuzione delle decisioni e delle 
transazioni giudiziarie in materia successoria’ in Pietro Franzina and Antonio 
Leandro (eds), Il diritto internazionale privato europeo delle successioni mortis causa 
(Giuffrè 2013) 167f. 
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5.2. Grounds of non-enforceability 
According to Articles 60(3) and 61(3), the only ground on the 

basis of which a declaration of enforceability can be refused or revoked 

is when enforcement would be manifestly contrary to the public policy 

of the Member State where it is sought. These provisions, prima facie, 

implicitly exclude – notwithstanding the reference made by paragraphs 

1 of Articles 60 and 61 to Articles 45 to 58 – the applicability of Article 

52 (‘Refusal or revocation of a declaration of enforceability’), at least 

in the part where it refers to the grounds of non-enforceability provided 

for by Article 40. However, letters (c) and (d) of Article 40 seem to be 

nevertheless recalled by Recital No 66, when it states that ‘[i]n the 

event of incompatibility between an authentic instrument and a 

decision, regard should be had to the grounds of non-recognition of 

decisions under this Regulation’. As a result, the only provision of 

Article 40 that seems not to be applicable in relation to the 

enforceability of authentic instruments and of court settlements is the 

one contained in letter (b), which would nevertheless make no sense 

in relation to the enforcements of this kind of acts. 

The public-policy exception, as already stated in relation to the 

same exception that is contained in Article 59, should, as usual in the 

relations between EU Member States, be construed narrowly. A 

narrow construction is necessary not only because of the wordings of 

the provisions, that specify that the contrariety should be manifest, but 

also because of the mutual-trust principle, that should pervade the 

relationships between Member States. Moreover, Recital No 58 warns 

against the use of such an exception when the refusal to enforce an 

authentic instrument or a court settlement ‘would be contrary to the 

Charter of Fundamental Rights of the European Union, and in 

particular Article 21 thereof, which prohibits all forms of discrimination’. 

The public-policy control operated under Articles 60 and 61 will 

have a different content than it would have under Article 59. With 
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regard to the first group of provisions, the term of comparison is 

represented by the effects (in other words, the consequences) that the 

enforcement of the authentic instrument or of the court settlement 

would have in the required Member State. Therefore, this control could 

imply an evaluation of the content of the foreign authentic instrument 

or of the foreign court settlement. Nevertheless, whatever the outcome 

of the public-policy control would be, it would not affect the validity of 

the content of the instrument whatsoever. As it has been noticed also 

with regard to the public-policy exception of Article 59, no control can 

affect the competence of the issuing authority.97 

Two other implicit grounds on the basis of which enforceability of 

the authentic instrument or court settlement can be refused or revoked 

are when they: (i) are not enforceable in the State of origin;98 or (ii) do 

not fall within the scope of application of the definition provided for by 

Article 3(1)(h) or (i) of the Regulation.99 

Next to public-policy grounds, the Proposal contained a provision 

according to which a declaration of enforceability should have been 

refused or revoked when a contestation of the validity of the instrument 

was pending before a court in the Member State issuing the authentic 

instrument. Since no provision of this kind exists in the final version of 

the Regulation, and nothing similar to what Article 59(2) and (3) states 

is said with regard to the enforceability of authentic instruments (nor of 

court settlements), it follows that any pending challenges related to an 

authentic instrument do not impede a declaration of enforceability.100 

However, an exception in the sense that the instrument is being 

challenged can be raised when concrete execution is sought and 

                                                            
97 Bonomi and Wautelet (n 28) 687 ff.; Bergquist (n 1) 215. 
98 See in this sense, Bonomi and Wautelet (n 28) 688; D’Alessandro (n 96) 

169; Damascelli, ‘Diritto’ (n 1) 138; Franzina and Leandro (n 1) 336; Bergquist (n 1) 
215. 

99 Bonomi and Wautelet (n 28) 688; D’Alessandro (n 96) 169; Damascelli, 
‘Diritto’ (n 1) 138. 

100 In favor of such a solution, Callé La circulation (n 46) 47. 
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despite the intervened declaration of enforceability.101 

 
6. Incompatibility between authentic instruments or between 

an authentic instrument and a decision 
The case of incompatible authentic instruments (whereby, for the 

most part of the cases, such an incompatibility would relate to their 

content rather than to their evidentiary effects)102 or of incompatibility 

between an authentic instrument and a decision, is considered within 

the Regulation – curiously enough – just by a mere recital. 

Reference is made to Recital No 66 that foresees the possibility 

that two incompatible authentic instruments are brought before an 

authority. As a first remedy, it suggests that such an authority decides 

autonomously which authentic instrument, if any, should be given 

priority, by taking into account the circumstances of the case.103 If this 

cannot be clearly established, the issue should be decided by the 

courts having jurisdiction according to the Regulation104 or, if it is 

raised as an incidental question, by the court competent to decide the 

principal issue.105 It has been noted that the incompatibility at hand 

can also be between an authentic instrument and a European 

Certificate of Succession.106 
                                                            

101 Bonomi and Wautelet (n 28) 691f; Damascelli, ‘Diritto’ (n 1) 137f. 
102 See, for an example concerning incompatibility under the point of view of 

the evidentiary effects, Bonomi and Wautelet (n 28) 673, where the case is made of 
two authentic instruments certifying that a same party was in two different places at 
the same time. 

103 According to Lagarde (n 11), this provision is not that helpful. 
104 This provision is taken by Lagarde (n 11) and by Bonomi and Wautelet (n 

28) 673 as a reference to art 59(3) and (4). Franzina and Leandro (n 1) 335 explicitly 
agree with the solution proposed by the Recital at hand. 

105 It has been noticed by Franzina and Leandro (n 1) 335, also in this case, 
that the jurisdiction of the latter can be established on the basis of any norms and 
not necessarily on the basis of the Succession Regulation. 

106 In this sense, see Davì and Zanobetti (n 1) 229 and Lagarde (n 11), that 
describe two possible scenarios in this regard. First, the case where the authentic 
instrument and the European Certificate of Succession are issued by the same 
Member State. Second, the case where the two certificates are issued in two 
different Member States. According to Lagarde, in both cases, the European 
Certificate of Succession will in principle prevail over the authentic instrument.  
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In case of an incompatibility between an authentic instrument and 

a decision, Recital No 66, as already seen, makes reference to the 

‘grounds of non-recognition of decisions’ provided by the Regulation. 

This provision can be construed as making reference, in particular to 

letters (c) and (d), as well as to letter (a) of Article 40(1).107 

 

 

                                                            
107 In this sense, see Bonomi and Wautelet (n 28) 674; Franzina and Leandro 

(n 1) 336. Lagarde (n 11) reads this provision as referring in particular to letter (a) of 
art 40(1). See also Davì and Zanobetti (n 1) 229. 
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1. Introduction 
The European Certificate of Succession (ECS) is considered by 

experts as one of the main novelties introduced by ‘Regulation (EU) 

No 650/2012 of the European Parliament and of the Council, of 4 July 

2012, on jurisdiction, applicable law, recognition and enforcement of 

decisions and acceptance and enforcement of authentic instruments 

in matters of succession and on the creation of a European Certificate 

of Succession (ECS)’, published in the Official Journal of the European 

Union of 27 July 2012, which entered into force on 16 August 2012, 

and which applies – at it is well known – to all successions opened 

starting on 17 August 2015.  

The creation of the Certificate and the rules governing it are 

provided for by the provisions of the above-mentioned Regulation 

(Articles 62 to 73). Such provisions do not have the same nature as 

Private International Law ones – aiming at resolving conflicts of 
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different national laws in transnational contexts – but they are, rather, 

Uniform Substantive Law provisions, in that an instrument has been 

created in all the Countries where the EU Regulation is in force, 

allowing the heirs, legatees, executors of the will or administrators of 

the estate to demonstrate easily their status and/or rights and powers 

in another Member State (Recital No 67). 

In any case, the ECS is an instrument all EU citizens may resort 

to on a voluntary basis, as they may also keep on using the 

instruments made available by each Member State’s national law. 

When the ECS is issued in accordance with the EU Regulation’s 

provisions, it produces evidentiary effects that are defined by the 

Regulation itself and are the same in all Member States. Furthermore, 

although it is intended ‘for use in another Member State’, once issued, 

the ECS also produces its effects in the Member State of the issuing 

authorities (Article 62(3)). Hence, it may also be used as a valid 

instrument with its effects within each national system.  

The usefulness of a standard instrument is obvious, given the 

significant increase in cross-border successions, which is due to 

multiple factors, including the increasing number of people who move 

easily throughout the borderless European Union, thus also leading to 

an increasing number of unions of nationals from different Member 

States, often entailing the acquisition of property throughout the 

European Union territory. 1  Hence, the European Certificate of 

Succession was introduced, ‘in order for a succession with cross-

border implications within the Union to be settled speedily, smoothly 

and efficiently’.2 

																																																								
1 A study carried out by the German Notaries’ Institute, dating back to 2002, 

already showed fifty-thousand to one hundred thousand cross-border successions 
per year. Cf Deutsches Notarinstitut, Les successions internationales dans l’UE. 
Prespectives pour une armonisation [2004] available at <www.successions.org/> 
accessed 30 November 2015. 

2 Cf Recital No 67. 
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In order to examine the main practical and operational aspects 

of the provisions regulating the ESC – so as to provide some 

information and food for thought to practitioners – it may be useful to 

firstly analyse a choice made by the EU legislator. After a long and 

thorough debate on succession-related matters, the EU Regulation 

has not strengthened already existing international instruments (e.g. 

The Hague Convention of 2 October 1973 on the international 

administration of the estates of a deceased person,3 providing for an 

international certificate designating the persons entitled to administer 

the estates, issued by the authority of the State where the deceased 

had his habitual residence),4 nor did it try to coordinate the existing 

instruments provided for by the law of many Member States – such as 

certificates and notarised statements, which have a different value in 

the different national legal systems – by defining uniform cross-border 

effects or by regulating possible conflicts. This, probably due to the 

different authorities, different powers, different nature of the 

documents (statements of the parties or enquiries by the authorities), 

as well as to the differences in terms of evidentiary effects envisaged 

by the law of the various Countries, which would have been too difficult 

to harmonise. 

Therefore, the European Certificate of Succession (ECS) was 

																																																								
3 From the web site of the Hague Conference on Private International Law, it 

is shown to be in force only in Portugal, Czech Republic, and Slovakia. Art 1 reads 
as follows: ‘The contracting States shall establish an international certificate 
designating the person or persons entitled to administer the movable estate of a 
deceased person and indicating his or their powers’. Art 30 reads as follows: ‘If the 
law in accordance with which the certificate was drawn up gives the holder powers 
over immovables situated abroad, the issuing authority shall indicate in the certificate 
the existence of these powers. 

Other Contracting States may recognise these powers in whole or in part.  
Those Contracting States which have made use of the option provided for in 

the foregoing paragraph shall indicate to what extent they will recognise such 
powers’. On this subject, cf Tito Ballarino, ‘Il nuovo regolamento europeo sulle 
successioni’ (2013) 4 RDI 1144. 

4  On this topic, Angelo Davì and Alessandra Zanobetti, ‘Il nuovo Diritto 
internazionale privato delle successioni nell'Unione Europea’ (2013) 5 CDT 12. 
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created as a new and independent evidentiary instrument, attesting 

the status as heir, as well as the other statuses provided for by the 

relevant succession rules and regulations.  

One of the first aspects that experts have examined is the legal 

nature of the European Certificate of Succession, which is not 

specifically defined by the Regulation provisions,5 with the ECS also 

being issued by authorities having different nature and powers in the 

various Member States (Article 64 of the Regulation). So, (when the 

notary is the issuing authority), should the ESC be considered as the 

decision of a judicial authority, or as a traditional authentic instrument? 

Or is it just a certificate attesting, systematically and in an orderly 

manner, information that can be inferred from different public registries 

of the relevant Member States? Or is it a certificate where the issuing 

authority only writes what the applicant states and proves by producing 

the relevant documents? Or is it a new document, with its own rules?  

Regulation EU 650/2012 defines in a detailed way the 

characteristics of the Certificate, the relevant application procedure, its 

issuance and, most importantly, its effects. The same rules apply to all 

EU Member States, regardless of their national legal systems and the 

specific nature of the different issuing authorities vested with such 

powers by national laws. The notary, the judicial authority – or any 

other authority identified pursuant to Article 64(b) – shall abide by the 

EU Regulation provisions in carrying out all the relevant procedures 

leading to the issuance of the ECS, whose effects are provided for by 

Article 69 of the aforesaid Regulation, and whose text shall without fail 

reproduce that of the Form referred to in Article 67 (Annex 5 to 

‘Commission Implementing Regulation (EU) No 1329/2014 of 9 

																																																								
5 This has been immediately stressed. See David Boulanger and others, 

‘Regolamento (UE) n. 650/2012 - Prime note sulle questioni di maggiore interesse 
notarile’ (3 September 2012) CNN Notizie; Paolo Pasqualis, ‘Successioni, certificato 
di eredità e circolazione in Europa dell'atto pubblico notarile’, in [2012] Notariato 
495ff. 
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December 2014’). The national legal provisions designating the 

issuing authority of each Member State shall attribute such functions 

in accordance with the provisions of the EU Regulation. Thence, any 

national legal provision specifically regulating the activity of the 

individual issuing authorities, if any, shall only apply for specific 

aspects that are not regulated by the EU Regulation (including, for 

instance, the practical filing and archiving of the originals of the 

Certificates, or of the relevant registries).  

Furthermore, the Regulation (Articles 71 and 73), provides for the 

rules and procedures specifically pertaining to the rectification for a 

clerical error, the modification, the withdrawal, or the suspension of the 

effects of the ECS. It is worth highlighting the possibility to lodge a 

challenge before the judicial authority in the Member State of the 

issuing authority, pursuant to Article 72 of the Regulation. 

Notwithstanding the provisions of Article 72 envisaging the lodging of 

any challenge ‘in accordance with the law of the Member State of the 

issuing authority’, paragraph (2) also envisages the possible outcomes 

of said challenge.  

All the above allows defining the ESC as an instrument sui 

generis, with special, unique, and independent features and effects, 

issued by an authority – to be designated by each Member State – in 

accordance with the relevant provisions of the Regulation and of the 

relating Implementing Regulation.  

 

2. The creation of the Certificate and its use (Article 62) 
Pursuant to Article 62(1) of the EU Regulation, the ECS is ‘issued 

for use in another Member State’,6 furthermore, pursuant to paragraph 

(3), ‘once issued for use in another Member State’ it shall also produce 

																																																								
6 As specified by many annotators, this means a State to which the Regulation 

applies, thus except the United Kingdom, Ireland, and Denmark (this is particularly 
important with respect to the renvoi provisions of art 34 of the Regulation). 
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its effects in the Member State whose authorities issued it. 

Hence, the need for a cross-border element in the succession is 

obvious. However, commentators of the ECS have wondered whether 

that should be an objective and proven feature of the succession (that 

is, whether the existence of any property or rights in the territory of a 

different State should be proven a priori) or, rather, it may be enough 

to prove the need for the applicant to invoke his status or to exercise 

his rights as heir, legatee, and/or his powers as executor of will or 

administrator of the estate in another Member State, with no need to 

predetermine whether there actually is any property in the territory of 

said State? Given the literal meaning of this provision – which should 

be read together with Article 63 of the Regulation defining the 

purposes of the ECS, which include not only the attribution of the 

estate assets (paragraph (2)(b), but also, and probably most 

importantly, proving the applicant’s status, rights and powers 

(paragraph (2)(a) and (c)) – it may be sufficient for the applicant to 

prove the issuing authority his need to use the Certificate in another 

State, including to ask for information about any debts or receivables 

of the deceased, or to investigate the estate or the existence of any 

heir or legatees (for executors of wills). There are no special provisions 

establishing how the applicant should prove the international nature of 

the succession. It shall be up to the authority to examine, on a case-

by-case basis, the documents produced and the information submitted 

in the application, in order to form an opinion. Besides, no penalties 

are envisaged should an ECS be issued without any element of 

transnationality being there, or should such elements indicated in the 

documents submitted actually turn out not to exist. In such 

circumstances, the Certificate issued shall – in the best-case scenario 

– be deemed null and void, thus being incapable to produce any effect 

vis-à-vis third parties.  

The use of the Certificate – as it is expressly provided for by 
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Article 63(2) – shall not be mandatory, and the latter shall not take the 

place of internal documents issued for similar purposes in the Member 

States (paragraph (3)).7 

Hence, the possibility to use the ECS shall not prevent the 

persons concerned from proving their status and rights differently, in 

accordance with the rules established by the law applicable to the 

succession (this is reaffirmed in Recital No 67, which reads ‘In order 

to respect the principle of subsidiarity, the Certificate should not take 

the place of internal documents which may exist for similar purposes 

in the Member States’). Both the persons concerned and the relevant 

practitioners may chose the instrument they deem fit, by examining 

the situation on a case-by-case basis. It has been stressed that, at 

least at an early stage, the non-mandatory nature of the ECS may 

hinder its spreading.8 As a matter of fact, as it is not mandatory, the 

EU practitioners and citizens may prefer the instruments that are 

traditionally used in their Countries and provided for by their national 

laws. However, it is worth reminding that not all national instruments 

(if any) have the same evidentiary effect and, in some cases, their 

‘cross-border use’ is not easy, given the different national rules and 

regulations. In particular, the problems due to the internal document 

different issuance formalities, the difficulty for foreign practitioners to 

get familiar with the details of their rules and effects, the language 

barriers, and the translation problems advocate for the use, whenever 

possible, of the European Certificate introduced by the Regulation 

under consideration, which allows relying on a clear instrument that is 

																																																								
7 Such provisions reaffirm the contents of Recital No 69, which reads ‘The use 

of the Certificate should not be mandatory. This means that persons entitled to apply 
for a Certificate should be under no obligation to do so but should be free to use the 
other instruments available under this Regulation (decisions, authentic instruments 
and court settlements). However, no authority or person presented with a Certificate 
issued in another Member State should be entitled to request that a decision, 
authentic instrument or court settlement be presented instead of the Certificate’. 

8 Patrick Wautelet, ‘Certificat successoral européen’ in Andrea Bonomi and 
Patrick Wautelet (eds) Le droit européen des successions (Bruylant 2013) 713. 
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easily understood in all Nations (thanks to the standard Form), whose 

features and effects are regulated by the same provisions. In some 

Countries, including Italy, lacking a certificate on the estate situation 

introduced and regulated by law, and with quite weak evidentiary 

instruments that do not allow ascertaining the status of the persons 

involved in the succession speedily and smoothly, it might even be 

necessary to extend the use of the European Certificate to internal 

successions. 

Actually, pursuant to Article 62(3), once issued for use in another 

Member State, the ECS shall also produce its effects in the Member 

State whose authorities issued it. 

This provision may be particularly relevant, but may also cause 

some interpretation problems. First of all, there seems to be no doubt 

that an ECS requested by an heir for use in another Member State 

where the deceased hold, for instance, a bank account, may also be 

used within the Country where it was issued to invoke his status as an 

heir, thus becoming, for the person concerned, a viable instrument to 

be attributed assets or to prove his rights, without having to rely on 

internal instruments that, at times, are quite complex to obtain. But 

such cases appear to be quite anomalous,9 as the heir of a deceased 

person who owned assets in another Member State shall be entitled 

to also use the ECS in the Country of issuance, while any heir of a 

deceased person who had no assets or rights outside the national 

territory shall not have such option. 

Moreover, the fact that the ECS is not mandatory may create 

																																																								
9 Anselmo Barone, ‘I possibili effetti espansivi del futuro regolamento sulle 

successioni transfrontaliere’, in Il progetto di Regolamento comunitario in materia di 
successione. Il certificato ereditario europeo – Proceedings of the ‘Formanote’ 
Workshop held in Treviso on 17 April 2010 (electronic supplement to issue 3/2010), 
available at <www.elibrary.fondazionenotariato.it>; Anselmo Barone and Giovanni 
Liotta, ‘Il Certificato Successorio Europeo - CSE: uno strumento nuovo o per tutti i 
cittadini italiani o una discriminazione al rovescio?’, [2014], available at 
<www.federnotizie.it>; Dario Restuccia, ‘Il Certificato Successorio Europeo: un 
esempio di discriminazione alla rovescia?’ [2015] Notariato 142. 



MARCOZ EUROPEAN CERTIFICATE OF SUCCESSION 

JUST/2013/JCIV/AG/4666 483 JUST/2013/JCIV/AG/4666 

situations in which it may coexist with a different internal certificate 

issued under national law. For instance, an heir could request a 

document issued under domestic law (such as, for example, a 

notarised document in France), before becoming aware of the 

transnational nature of the succession, and he may subsequently 

request a European Certificate of Succession, after becoming aware 

that there are some assets forming part of the estate that are located 

in another Member State. 

In such instances, when the two aforementioned documents 

carry the same information, no major problem arises and the heir may 

use both of them. However, should new facts become known (such as 

the existence of a previously unknown will), the two documents might 

differ. When this happens, there are no provisions resolving the 

conflict. Any third party who might interact with the heir shall rely on 

the document he is submitted. The only option envisaged is the 

possibility to challenge the decision made by the issuing authority 

(Redress procedure, Article 72 of the Regulation). Should the 

Certificate be confirmed, it should prevail, although the aforesaid third 

party may still ignore its existence.  

Lastly, it is also worth mentioning the possibility to use the 

Certificate in a Country the ECS does not apply to. In fact, an heir who 

has obtained an ECS for use in a Member State may also submit it to 

the authority of a Country the EU Regulation under consideration does 

not apply to. In that event, the effects of the Certificate shall depend 

on the domestic laws of that Country, which may even attribute some 

effects to the ECS, considering the powers attributed to the relevant 

issuing authority, on a case-by-case basis.10 

 

3. The purpose of the Certificate and possible applicants 

																																																								
10 Wautelet (n 8) 718. 
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(Article 63) 
Pursuant to Article 63 of the EU Regulation, The European 

Certificate of Succession is intended for exclusive use by: 

- Heirs, legatees having direct rights in the succession,11 

- Executors of wills; 

- Administrators of the estate;12 

It is an imperative list, and Article 65 of the Regulation also 

defines who is entitled to submit an application for a Certificate. As 

many have pointed out, creditors of the deceased are not in the list of 

persons who can submit said application, nor are other persons having 

entered into any contract with the deceased but not meeting any of the 

requirements detailed in the list (including, for instance, any bank that, 

being a debtor in that it holds the money deposited by the deceased, 

may intend to apply for a Certificate). The list of the persons entitled to 

use the Certificate referred to in Article 63(1) is shorter than the list of 

persons who may, later on, request its rectification, modification, or 

withdrawal (Article 71, ‘any person demonstrating a legitimate 

interest’), which shows the express intention of the European legislator 

to specify who they are and minimise their number. 

																																																								
11 It has been pointed out that the beneficiary of a legacy with compulsory 

effects, would not be entitled to use (and, therefore, to apply for) a Certificate, 
because his rights would not originate directly from the relevant testamentary 
disposition, but from the contract or the juristic act put in place by the person vested 
by the testator. Claudia Benanti, ‘Il certificato successorio europeo: ragioni, 
disciplina e conseguenze della sua applicazione nell'ordinamento italiano’, [July 
2014, issue 65] I quaderni europei, Centro di documentazione europea 
(www.cde.unict.it). However, it seems that the event should be considered in which 
the beneficiary of a legacy with compulsory effects needs to invoke his status vis-à-
vis an encumbered person who, for instance, resides in a Member State. The legatee 
shall be entitled to apply for a ECS to invoke his status as a creditor vis-à-vis the 
heir; his right of claim may be also considered as a direct right on the succession 
(although not on an asset of the estate), and as an ‘asset’ in a broad sense, in 
accordance with art 88(m) of the Regulation, also considering the definition provided 
for in art 3(1)(a) 

12 Various persons may fall in this category, depending on the provisions of 
the national laws applicable to the succession (as administrators of the estate while 
waiting for the heirs to be identified or, lacking the latter, the possible heirs 
themselves before accepting the inheritance).  
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However, a thorough analysis of the relevant provisions does not 

allow identifying the need for the applicant that intends to use the 

Certificate to demonstrate that there are already existing conflicts with 

any third party, requiring him to prove his status with reference to the 

estate. Actually, he shall only need to explain (and prove, by producing 

the relevant documents when submitting the application) his need to 

prove his status in his relations with any third parties (such as, for 

instance, banks or tax authorities), including to obtain information on 

any assets or rights.13 However, as it has already been pointed out, he 

should need to use the Certificate in another Member State. Evidence 

of his status for the purposes of using the Certificate and showing the 

cross-border nature of the succession under consideration does not 

necessarily need to be a special one, as the applicant is simply 

required to attest his status by producing own statements and basic 

reliable documents, which shall be verified by the issuing authority.14 

Furthermore, any person having only indirect rights in the 

succession shall not be entitled to submit an application. This includes, 

for instance, possible alternative heirs appointed when the first 

persons having title to inherit, the heir’s heirs, any heir subject to a 

condition precedent, etc. waive the succession. Such persons may 

only submit an application for an ECS when they acquire any of the 

statuses or qualifications referred to in Article 63, under the law 

applicable to the succession. In the event of any conflict relating the 

applicant’s status and, hence, should the applicant’s position vis-à-vis 

the estate be questioned (including, for instance, for issues concerning 

the law applicable to the succession and the subsequent identification 

of the heirs and legatees), Article 67(1)(a) of the EU Regulation shall 

apply. Therefore, the issuing authority shall not issue a Certificate, 

																																																								
13 Davì and Zanobetti (n 4) 134. 
14 Dan Andrei Popescu, Guide de droit international privé des successions 

(Magic Print 2014) 133. 



MARCOZ EUROPEAN CERTIFICATE OF SUCCESSION 

JUST/2013/JCIV/AG/4666 486 JUST/2013/JCIV/AG/4666 

because the elements to be attested are being challenged.  

Pursuant to Article 63(2), the Certificate may be used, in 

particular, to demonstrate one or more of the following:  

a) The status and/or the rights of each heir or, as the case may 

be, each legatee mentioned in the Certificate and their respective 

shares of the estate;  

b) The attribution of a specific asset or specific assets forming 

part of the estate to the heir(s) or, as the case may be, the legatee(s) 

mentioned in the Certificate;  

c) The powers of the person mentioned in the Certificate to 

execute the will or administer the estate. 

This is an illustrative list, which is useful to explain the uses of 

the Certificate and to clarify its purposes, but it is not exhaustive or 

mandatory. Actually, the ECS may also be used for purposes other 

than those referred to in Article 63, such as simple searches relating 

to assets and rights, needs relating to a court case, or the search for 

additional heirs. The list provided for in the Regulation is actually quite 

broadly worded and, in fact, the definitions provided essentially cover 

any situation in which it may be useful to use the Certificate. Such 

situations include the search for assets or information, which heirs 

have the powers to carry out (thus being included in the purposes 

referred to in Article 63(2)(a); similarly, the heirs also have the powers 

to appear in a court case, and those powers and status may also be 

attributed by the law applicable to the succession to an administrator 

of the estate (thus falling under the provisions of sub-paragraph (c)). 

Article 63 also provides for ‘the attribution of a specific asset or specific 

assets forming part of the estate to the heir(s) or, as the case may be, 

the legatee(s)’. This is one of the provisions clarifying that it is possible 

for a Certificate to simply attest some individual aspects, without 

necessarily covering the entire succession. Among the aforesaid 

‘individual assets’ are also rights of claim or contractual positions 
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making the objects of specific attribution or taken over by the heirs 

(including, for instance, a preliminary purchase agreement or a 

company contract).  

Article 63 does not regulate the effects of the Certificate and the 

legal consequences of its use; they are expressly regulated and 

provided for by Article 69 of the Regulation, which shall be dealt with 

later on.  

 

4. The contents of the European Certificate of Succession 
(Article 68)  

At the end of the application examination and verification 

procedure laid down in Article 66, the issuing authority of each 

Member State shall issue the Certificate without delay (with the 

exceptions referred to in Article 67).15 

When analysing the contents of the ECS, it is worth preliminarily 

mentioning one of the provisions of Article 67. Pursuant to Article 

67(1), last sentence, the issuing authority ‘shall use the form 

established in accordance with the advisory procedure referred to in 

Article 81(2).’16 This provision is extremely important, as it establishes 

that, unlike the applicant (who, pursuant to Article 65, ‘may use the 

form’ to submit the application, thus being free to also file the latter 

with a different wording), the issuing authority must use the form 

established in accordance with the aforesaid advisory procedure, and 

subsequently enclosed as Annex 5 to Commission Implementing 

Regulation (EU) No 1329/2014 of 9 December 2014.17 

By making the use of the Form mandatory, this provision 

																																																								
15 That is, if the elements to be certified are being challenged, or the Certificate 

would not be in conformity with a decision covering the same elements.  
16 That is, in accordance with the procedure referred to in art 4 of Regulation 

(EU) No 182/2011 laying down the rules and general principles concerning 
mechanisms for control by Member States of the Commission’s exercise of 
implementing powers, envisaging the establishment of an advisory Committee. 

17 In OJEU 16 December 2014. 
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undoubtedly aims at establishing a standard form for all Member 

States. Regardless of the Member State of origin and of the issuing 

authority, an ECS should be easy to understand in all Member States; 

therefore, it has to match the scheme provided for by the EU 

legislation, which is known to all practitioners. This way, the persons 

who use a Certificate may easily identify the information they need and 

their possible translation. Therefore, any change or supplementation 

to the form is not only not envisaged and not allowed by the provisions 

under consideration, but they would also risk making its practical use 

more difficult, thus being in contrast with the spirit of the Regulation.  

As it has already been pointed out, the European Certificate of 

Succession is a sui generis instrument, with its own features and 

effects. Actually, even when the national legislation regulating the 

activity of the issuing authority of a Member State provides for specific 

rules as to the drawing up of instruments or documents,18 the issuing 

authority shall issue the ECS in accordance with the relevant 

provisions of the EU Regulation, only using the above-mentioned form, 

and strictly sticking to its structure and contents. This because – as it 

has been highlighted above – all those who will have to do with that 

Certificate should be able to recognise icto oculi its nature and find 

each item or paragraph, which makes the document easy to 

understand, to be translated, if necessary, and to be used. In essence, 

the reasons for standardisation are the same as the ones for Apostille, 

which is even standardised in terms of box presence and size. 

The ECS shall be drawn up by following exclusively the Form’s 

structure and text, with no additional elements or changes being 

possible in accordance with any external provision. The provisions of 

Regulation 650/2012 do not expressly provide for the closing section 

																																																								
18 Reference is made, in particular, to the laws regulating the drawing up of 

notarial acts in different Countries where notaries have been designated as issuing 
authorities. In many cases, there exist binding formal rules, which however shall not 
apply to the ECS.  
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of the Form, that is, the section concerning certified copies pursuant 

to Article 70. However, the Form provides for the basic wording, which 

may be used as such, for the same reasons stated above with respect 

to the other parts of the Form.  

The Certificate is signed, at the bottom, only by the issuing 

authority, considering the findings of the investigation procedure 

carried out by the latter. Any statement by the applicant(s) (included in 

the application or in any separate notarised declaration) shall be filed 

separately, in the file containing the documents relating to the 

investigation carried out, but shall not become integral parts of the 

certificate.  

The ‘the reference number of the file’ provided for in Article 68(b) 

of the Regulation and included in Section 3 of the Form, shall be 

appended by the issuing authority (who shall keep the original), thus 

allowing easily finding it at a later stage (electronic filing is also 

possible and desirable, not only in the Member States, but at a EU 

level, so to allow access to all the practitioners from all Member 

States).  

Article 68 of the Regulation specifies the information to be 

contained in the Certificate, and expressly provides for such 

information to be included ‘to the extent required for the purpose for 

which it is issued’. This provision – which confirms the possibility to 

issue a partial ECS not including all the information listed in Article 68 

and in the Form19 – is a consequence of the provisions of Article 65, 

under which the certifying authority shall certify the elements that 

Applicant wants certified. 

Part of the aforesaid information is to be mandatorily included in 

any Certificate, and lacking it, the Certificate would be unusable. The 

following information is mandatory: 

																																																								
19 As it shall be pointed out below, this is reiterated in the information for the 

filling out of the ECS Form and for the use of the Annexes.  
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(a) The name and address of the issuing authority;  

(b) The reference number of the file;  

(c) The elements on the basis of which the issuing authority 

considers itself competent to issue the Certificate;  

(d) The date of issue; 

(e) Details concerning the applicant (whose status and rights 

referred to in Article 63 shall be inferred from the Application and, in 

any case, from the Certificate as a whole);  

(f) Details concerning the deceased;  

(i) The law applicable to the succession and the elements on the 

basis of which that law has been determined; 

(j) Information as to whether the succession is testate or intestate 

The aforesaid information – which is to be deemed essential 

considering the Certificate’s intended function and use – is also 

expressly indicated as being mandatory in the Form (sections 1, 2, 3, 

4, 5, 6, 7 and 8) as it is marked by a star sign (*). 

As it is well known, determining the law applicable to the 

succession may not be easy. As a matter of fact, in some cross-border 

situations, it may be practically very complex to determine the real 

‘habitual residence’ of the deceased in accordance to the Regulation. 

The authority shall specify what elements allowed establishing that a 

given law is the one applicable to the succession under consideration, 

with such determination not acquiring in any case the res judicata 

status, as the Certificate’s effects do not include those of a court 

decision. Actually, the effects of the ECS are detailed in the 

Regulation, which also provides for the possibility to challenge the 

authority’s decisions (pursuant to Articles 71, 72 and 73 of the 

Regulation). 

Depending on the Application and on the purpose of the 

Certificate, the latter may include additional optional (variable) 

information: 
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(g) Details concerning the beneficiaries; 

(h) Information concerning ant contract entered into by the 

deceased, or the matrimonial property regime or equivalent property 

regime of the deceased; 

(k) Information concerning the nature of the acceptance or waiver 

of the succession; 

(l) and (m) the share for each heir and/or the list of rights and/or 

assets for any given heir and any given legatee; 

(n) Any restrictions on the rights of the heir(s) and legatee(s); 

(o) The powers of the executor of the will and/or the administrator 

of the estate; 

The aforesaid information is included in the Annexes to the 

Certificate, following the Form structure.  

The Form is quite analytical and detailed. It also envisages some 

‘answers’, including multiple-choice ones (checking of cases) and 

open ones (text writing). It is a partially guided filling in procedure, with 

instructions being included in both the Form text and in the footnotes.  

In the first Section of the Form, it is clarified that the original of 

the Form remains in the possession of the issuing authority, that 

certified copies are valid until the date indicated, and what annexes 

are included in the Certificate (list). As it has been highlighted, the last 

section of the Form includes elements relating to certified copies 

which, of course, shall not appear in the original and are not binding, 

provided that the provisions of Regulation’s Article 70 are complied 

with.  

Hence, following the scheme referred to in Article 68, the ECS 

shall have the following contents, to the extent such information is 

necessary:  

(a) the name and address of the issuing authority;  

Sections 1 (Member State of the issuing authority) and 2 of the 

form – The Member State, dame, designation and address of the 
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issuing authority are compulsory. They may be complemented with 

telephone and fax numbers, and email address; 

(b) the reference number of the file;  

Section 3 of the Form – this section also includes the date of 

issue of the Certificate. They are both mandatory elements. There 

exist special numbering rules,20 but it seems that what is required is 

just for said numbering to allow identifying the Certificate with a unique 

number, so to distinguish it from any other Certificate issued by the 

same issuing authority; 

(c) the elements on the basis of which the issuing authority 

considers itself competent to issue the Certificate;  

Section 4 of the Form, with reference to Article 64 of the 

Regulation – the authority of the different Member States competent 

to issue the Certificate shall be identified in accordance with the 

provisions of Article 64 of the Regulation, which shall be dealt with 

thoroughly at a later stage. As it is well known, the main purpose of 

this provision is that of having the issuing authority apply its law (forum 

and ius should match). Therefore, first of all, the authority of the 

Member State where the deceased had his habitual residence at the 

time of death is competent. Then, there is possible jurisdiction of the 

authority of the Member State whose law had been chosen pursuant 

to Article 7, as well as cases of subsidiary jurisdiction (Article 10) and 

forum necessitatis (Article 11). The Form also envisages indicating the 

criteria used to establish jurisdiction (4.1) and any additional element 

on the basis of which the issuing authority considers itself competent 

(4.2). This is all mandatory information – actually, it is not necessary 

to indicate all the elements based on which the authority deems itself 

competent, but just the basic ones, allowing ascertaining that the 

																																																								
20 It may be unique consecutive numbering – a special one only for the ECSs 

– or numbering relating to all acts and documents issued or written by the issuing 
authority (with the authority being the ‘office’ in general, or a single official. Reference 
is made, in particular, to courts or notaries).  
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succession the Certificate relates to meets the requirements set forth 

in the Regulation (see note 2 of the Form: last habitual residence and 

choice of court agreement);  

(d) the date of issue; 

Point 3.2 of the Form; 

e) Details concerning the Applicant; 

Section 5 of the Form – if the Applicant is a natural person, the 

details are indicated in the Form; if, instead, the applicant is a legal 

person, Annex I to the Form shall be used. The details concerning the 

(legal, voluntary) 21  representative(s) of the applicant(s) shall be 

provided in Annex II; should there be more than one applicant, 

additional sheets shall be used; 

(f) details concerning the deceased; 

Section 6 of the Form – it is, again, mostly mandatory 

information; 

(g) details concerning the beneficiaries; 

they are provided in Annexes IV and V to the Form, dealing with 

the beneficiaries (heirs and legatees). As it is clarified in the Form, 

these sections shall only be used if the purpose of the Certificate is to 

certify those elements. Those Annexes also include additional 

information referred to in the following sub-paragraphs of Article 68;  

(h) information concerning a marriage contract entered into by 

the deceased or, if applicable, a contract entered into by the deceased 

in the context of a relationship deemed by the law applicable to such 

a relationship to have comparable effects to marriage, and information 

																																																								
21  The existence of possible authorisations required to perform some 

administrative acts by any legal representative (reference is made, in particular, to 
the parents of minors or the guardians of incapacitated persons) shall not be 
necessarily specified in the Certificate. The issuing authority shall verify, on a case-
by-case basis, whether the representative actually has the powers to submit a ECS 
application, and shall file the documents in the relevant file. It may also indicate the 
main aspects of such representation powers in Section 7 of Annex II to the Form. 
However, generally speaking, an application for a ECS should be an ordinary act of 
administration.  
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concerning the matrimonial property regime or equivalent property 

regime; 

To this end, Annex III of the Form shall be used. As it is specified 

in the notes to the Form, in those events, the different legislations of 

the Member States shall be taken into account, with their differences 

in terms of succession rights for spouses and/or partners; the law 

applicable to the property regime of the deceased shall also be 

indicated. In some cases (especially when the issuing authority does 

not apply its own law to the succession or to a property regime), 

detailing such elements may be complex. If necessary, the 

cooperation procedure with the issuing authorities of other Member 

States referred to in Article 66(5) may be implemented. Should the 

marriage contract entered into by the deceased or the matrimonial 

property regime or equivalent property regime applicable to the 

deceased relations with his spouse/partner not be relevant for the 

purposes of the succession and for the elements to be certified, such 

information may be omitted;  

i) the law applicable to the succession and the elements on the 

basis of which that law has been determined; 

Section 8 of the Form – it obviously is one of the most important 

pieces of general information, allowing reconstructing the whole 

Succession Regulation. By following the Form indications, the issuing 

authority shall specify the law applicable to the succession and the 

elements on the basis on which it reached the conclusion that law 

should apply (habitual residence, exceptions, renvoi, etc.). As it is well 

known, at times it is not easy to identify the law applicable to the 

succession given the real situation of the deceased (for instance, the 

case of a person working in a State and travelling back every weekend 

to the other State where his family lives, or a person who moved to 

another Country only after retiring). The ECS should include the crucial 

elements that allowed the issuing authority to determine the law 
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applicable to the succession. Special mentions are also envisaged 

when there are two or more legal systems involved or special 

provisions imposing restrictions on some assets of the deceased’s 

estate; 

l) information as to whether the succession is testate or intestate, 

including information concerning the elements giving rise to the rights 

and/or powers of the heirs, legatees, executors of wills or 

administrators of the estate; 

Section 7 of the Form – if the succession is regulated by a 

disposition of property upon death (fully or partially testate), the type 

of disposition and the elements allowing identifying it (authority, date, 

etc.) shall be indicated. The Form also envisages specifying if there is 

any disposition that has been revoked or declared null and void. If 

there are multiple dispositions of property upon death, additional 

sheets shall be used; 

k) if applicable, information in respect of each beneficiary 

concerning the nature of the acceptance or waiver of the succession; 

This information shall be provided in Annexes IV and V to the 

Form, to the extent that they are available (in some cases, no formal 

acceptance may be required to acquire the heir or legatee status), and 

are relevant, 22  their main features shall be specified (acceptance 

under benefit of inventory, or existence of any condition); 

l) the share for each heir and, if applicable, the list of rights and/or 

assets for any given heir; 

This is additional information to be included in Annex IV – With 

respect to the assets, the text of the Annex specifies that only those 

for which certification was requested need to be mentioned, as it is not 

necessary to list all the assets of the estate. For registered assets, the 

																																																								
22 For instance, in Italy, persons who have title to inherit (chiamati all’eredità) 

but have not accepted, yet, may exercise some administration powers for asset 
conservation purposes.  
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information required to identify them shell be specified, also enclosing 

additional relevant documents, if necessary, (including land registry 

certificates);  

m) the list of rights and/or assets for any given legatee; 

This information shall be included in Annex V - for legatees, just 

as for heirs, only those assets for which certification was requested 

shall be mentioned and, for registered assets, the information required 

to identify them shell be specified, also enclosing additional relevant 

documents, if necessary, (including land registry certificates). As it will 

be explained below, the Certificate does not aim at identifying the 

assets of the estate (as it is the case for succession inventories) but, 

rather, at providing information on the persons involved in the 

succession, and their relations to the latter, with the identification of 

the assets serving as a means to pursue such goal;  

n) the restrictions on the rights of the heir(s) and, as appropriate, 

legatee(s) under the law applicable to the succession and/or under the 

disposition of property upon death; 

This is mandatory information, to be provided in Annexes IV (for 

the heirs) and V (for the legatees) to the Form, in accordance with the 

provisions of the applicable law or with the will the deceased 

expressed in his disposition of property upon death; 

o) the powers of the executor of the will and/or the administrator 

of the estate and the restrictions on those powers under the law 

applicable to the succession and/or under the disposition of property 

upon death; 

Any details concerning the executors of the will and/or the 

administrators of the estate shall be provided in Annex VI to the Form, 

and they include details on the persons performing said functions, as 

well as on their powers with respect to the assets of the estate involved 

in the succession. If possible, the source of such powers (and any 

obligation and duty), as well as any conditions and restriction thereon 
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shall also be specified; 

as to the functions of the executor of the will and/or the 

administrator of the estate, it is therefore necessary to specify what 

powers they are vested with and which obligations they have in 

practical terms, under the law applicable to the succession and/or 

based on the disposition of property upon death regulating the 

succession, as reference to the legislation is not enough. Such 

specifications aim at allowing especially third parties who shall be 

submitted the Certificate, to know just by reading it what real powers 

the executor/administrator has been vested with, with no need for 

further investigations. 

Some of the information required for the Certificate may not be 

available at the time the application is submitted. For instance, there 

could be persons who may still have to decide whether to accept the 

succession (or legacy); similarly, some restrictions or rights may not 

have been determined, yet (suffice it to think of the rights some legal 

systems attribute to forced heirs, which must make the object of had 

hoc judicial proceedings and may even be disclaimed). As, under the 

Regulation, the issuing authority shall issue the Certificate ‘without 

delay’ (Article 67(1)), the authority itself shall assess the relevance of 

any missing or uncertain element – should the issuing authority be 

satisfied that it is not possible to issue the Certificate due to the lack of 

crucial elements, it shall not issue the ECS (pursuant to Article 67 – 

the list of situations in which the issuing authority shall not issue the 

certificate is not exhaustive). Otherwise, if the missing elements are 

not deemed such as to prevent the establishment of crucial aspects of 

the succession, a partial Certificate may be issued, only covering the 

elements that have already been established.  

Practically speaking, the problem may arise in each Member 

State of the possible taxation regime for the ECS, as there is no special 

provision or exemption in this respect in the EU Regulation. Hence, 
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the Certificate may be subject to taxation (including registration or 

stamp duties), and the relevant taxation regime shall be identified 

based on the internal legislation of each Member State, which shall be 

applied by the issuing authority on the basis of its own status.  

Multiple succession certificates may be issued for the same 

succession by different authorities of the same State, or of two 

different States (for instance, if it is difficult to identify the real habitual 

residence of the deceased and, due to such problems, the authorities 

of two different States may deem themselves competent). In such 

cases, the two certificates may even contain conflicting information, as 

they are based on two different laws deemed applicable to the 

succession, and as lis pendens provisions do not apply directly. 

However, as those certificates do not have res judicata effects and 

lacking any special provision, none of the two shall prevail. It shall 

therefore be necessary to seize the judicial authority of one of the 

Sates concerned23 to establish which certificate was validly issued. 

Another issue that may arise within a Member State concerns the 

language to be used to draw up the Certificate. Shall the latter only be 

written in the language of the issuing authority, or may it also be issued 

in a different language? The problem mainly arises in those States 

where, in accordance with the national legislation, the documents 

drawn up by any entity vested with the powers of an issuing authority 

may only be written in the national language (and may be translated 

according to special procedures).24 As to the aspects that are relevant 

to this analysis, instead, the applicant – considering the purpose of the 

Certificate that is intended for use in another Member State – may well 

																																																								
23 Instead, the lis pendens provisions shall apply to legal proceedings (art 17 

of the Regulation), prohibiting the coexistence of decisions by different authorities 
on the same case. 

24 It is the case, for instance, for Italy. As a matter of fact, for Italian notaries 
(who are issuing authorities pursuant to art 32 of Law No 161/2014), the Law 
specifies that their acts should generally be written in Italian, with special provisions 
only applying to some cases where one or more parties do not speak such language.  
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ask the issuing authority to use the language of the State where the 

Certificate is to be used (or to possibly make multiple copies of the 

Certificate in different languages). In the Regulation, there are no 

provisions on this point, which actually does not seem to be a problem 

given the regulatory independence of the ECS from national 

legislations. Actually, it seems logical that the ECS may be drawn up 

in any of the different EU official languages, by using the form available 

also online in the different versions of Regulation 1329/2014, at 

<http://eur-lex.europa.eu/legal-

content/IT/TXT/?uri=CELEX:32014R1329>. Therefore, the issuing 

authority may write the certificate in the requested language, if it is 

known to the authority, or subsequent translations may be made both 

in the State where the Certificate is issued and in the State or one of 

the States where the Certificate shall be used.25 

Again, it is worth pointing out that, pursuant to Article 67(2), the 

issuing authority shall take all necessary steps to inform the 

beneficiaries of the issue of the Certificate. This provision aims at 

informing all the parties concerned that the ECS was issued and 

implies, in itself, the need to carry out research (which is already 

necessary when the Application is submitted) considering the 

possibility for subsequent rectification, modification, or withdrawal of 

the Certificate (which may be carried out by the issuing authority of its 

own motion, or at the request of any person demonstrating a legitimate 

interest in the succession) according to the redress procedure when 

the decisions of the issuing authority are challenged.  

 

																																																								
25  For instance, the first instructions published by the Italian Consiglio 

Nazionale del Notariato and by Fondazione Italiana del Notariato (the Council and 
the Foundation of Italian Notaries) on 11 August 2015, specify that the Certificate 
my legitimately be written in another official EU language, in accordance with the 
general principles regulating the use of the different languages in the European 
Union.  
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5. The effects of the Certificate (Article 69)  
Pursuant to Article 69 of the EU Regulation, The Certificate shall 

produce its effects in all Member States, 26  without any special 

procedure being required. Considering the provisions of Article 62(3), 

it is clear that the Certificate shall produce its effects directly and 

immediately, both in the Member States where it shall be used and in 

the Member State whose authorities issued it. 

Article 69(1) further specifies that, in accordance with the 

provisions of Article 74 of the Regulation,27 no special procedure is 

required for the recognition of the effects of the Certificate, nor is it 

necessary to authenticate it in any way. Under the Regulation, the 

ECS has the same effects in all Member States, and it produces such 

effects automatically, once issued. In essence, they are based on the 

reliance of the legislation on the investigation and certification work 

carried out by the issuing authority.28 This activity allows attributing the 

ECS privileged and relevant evidentiary effects, aiming at allowing the 

persons concerned to manage the succession relations relating to 

their status as heir, legatees, executors of wills, and administrators of 

the estate in an easier and swifter manner.  

																																																								
26 They include the Member States where the Regulation is in force, except 

therefore the United Kingdom, Ireland, and Denmark. The solution to the 
controversial issue of the definition of Member State for the purposes of the 
Regulation is especially relevant in the frame of the renvoi procedure. Should a 
‘Member State’ be considered as any EU Country (including United Kingdom, 
Ireland, and Denmark, to whom, however, the Regulation does not apply), or should 
the definition only include the States the Regulation applies to? This also has 
consequences on the definition of ‘third Country’. As a matter of fact, pursuant to art 
34 of the Regulation, ‘the application of the law of any third State specified by this 
Regulation shall mean the application of the rules of law in force in that State, 
including its rules of private international law in so far as those rules make a renvoi’. 
On this matter, see Davì and Zanobetti (n 4) 82. 

27 ‘No legalisation or other similar formality shall be required in respect of 
documents issued in a Member State in the context of this Regulation’. 

28 On this subject, see also Recital No 69 that, after specifying that ‘The use 
of the Certificate should not be mandatory’, also clarifies: ‘However, no authority or 
person presented with a Certificate issued in another Member State should be 
entitled to request that a decision, authentic instrument or court settlement be 
presented instead of the Certificate’. 
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No preliminary or ex post controls are required, as the ECS 

produces its effects immediately and simultaneously in all Member 

States, without any special procedure of the issuing authority being 

required and, most importantly, without any authority of the Member 

State(s) where the ECS shall be used performing any type of check. 

As it shall be explained below, the ECS is only subject to the 

rectification, modification, withdrawal, redress procedures and to the 

suspension of its effects referred to in Articles 71, 72, and 73 of the 

Regulation. 

The effects the legislation under consideration attributes to the 

Certificate are evidentiary effects, consisting in presumptions. 29  In 

particular, (Article 69(2)) as ‘the Certificate shall be presumed to 

accurately demonstrate elements which have been established under 

the law applicable to the succession or under any other law applicable 

to specific elements’ the heirs, legatees, executors of the will or 

administrators of the estate shall be presumed to have the status 

mentioned in the Certificate and/or to hold the rights or the powers 

stated in the Certificate. 

Hence, as it has been pointed out, the ECS has evidentiary 

effect, and the person(s) mentioned in the Certificate as having powers 

or rights shall be presumed to have said powers or rights. No one 

dealing with any of the aforesaid persons shall be required, nor shall 

he be allowed to ask for any additional evidence or documents 

attesting the above-mentioned certified status.  

It has rightly been pointed out30 that the certification of the status 

as an heir, for instance, cannot disregard some family law-related 

aspects, including marital and affiliation relations, which shall be 

indicated in the Certificate. Therefore, we ask ourselves whether 

																																																								
29 As it is specified in Recital No 71, pursuant to which ‘The Certificate should 

produce the same effects in all Member States. It should not be an enforceable title 
in its own right but should have an evidentiary effect’. 

30 Patrick Wautelet (n 8) 786ff. 
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reference to ‘under any other law applicable to specific elements’ 

extends the Certificate’s evidentiary effects to such aspects – which 

are not closely related to the succession but which are crucial to 

identify elements of the succession itself. However, in accordance with 

Recital No 71,31 it seems right to infer that the Certificate’s evidentiary 

effect cannot be extended to elements that do not concern specific 

aspects of the succession covered by the EU Regulation under 

consideration.  

Article 69(3) and (4) specify some of the effects deriving from the 

presumption referred to in paragraph (2). 

In particular, pursuant to paragraph (3), Any person who, acting 

on the basis of the information certified in a Certificate, makes 

payments or passes on property to a person mentioned in the 

Certificate as authorised to accept payment or property shall be 

considered to have transacted with a person with authority to accept 

payment or property, unless he knows that the contents of the 

Certificate are not accurate or is unaware of such inaccuracy due to 

gross negligence. Similarly, under paragraph (4), any person 

purchasing an asset from a person mentioned in the Certificate as 

authorised to dispose of succession property, shall be considered to 

have transacted with a person with authority to dispose of the property 

concerned, unless he knows that the contents of the Certificate are not 

accurate or is unaware of such inaccuracy due to gross negligence.32 

The effects regulated by Article 69 of the Regulation are, 

therefore, specific, typical, and often different from the ones attributed 

by national laws to national succession-related certifications.  

As it has been pointed out above, such provisions mainly aim at 

																																																								
31 ‘The evidentiary effect of the Certificate should not extend to elements 

which are not governed by this Regulation, such as questions of affiliation or the 
question whether or not a particular asset belonged to the deceased’. 

32 On this topic, cf Roberto Barone, ‘Il certificato successorio europeo’ [2013] 
Notariato 430ff.  
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simplifying and streamlining the relations between heirs, legatees, 

executors of wills, and administrators on the one hand, and third 

parties on the other hand, provided that the latter act on the basis of 

the information certified in a Certificate.  

Through the ECS, the beneficiaries (or administrators) obtain a 

certification of their status and powers with respect to the succession 

assets. One just needs to obtain a Certificate to be able to use copies 

of the latter in different Member States, thus solving the problem of 

being asked for a new document in each State (or even by each single 

actor or authority), with such documents being sometimes difficult to 

obtain and needing to be certified. As a matter of fact, as it has already 

been highlighted, in accordance with the legal presumptions provided 

for by the provisions under consideration, no other document may be 

requested – neither by any private citizen nor by any public authority 

– to demonstrate elements relating to the succession that are already 

covered by a Certificate.  

As to third parties, the presumptions referred to in Article 69 aim 

at making any relation or negotiation with the beneficiaries of rights or 

assets of the estate or with their administrators more certain. Suffice it 

to think, for instance, of any actors (including banks, insurance 

companies, post offices, employers, etc.) supposed to transfer money 

or individual assets to any heir or legatee – where the payment is made 

to a person mentioned in the Certificate as authorised to receive it, 

said payment shall be considered as being successfully made (even 

should new elements become known at a later stage).  

Article 69(3) and (4) also provide for the only exceptions to the 

protection of third parties, that is, where the person who made the 

payment knows that the contents of the Certificate are not accurate or 

is unaware of such inaccuracy due to gross negligence. Similarly, 

pursuant to Article 69, Where a person purchases an asset from 

another person mentioned in the Certificate as authorised to dispose 
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of succession property, that person shall, if acting on the basis of the 

information certified in the Certificate, be considered to have 

transacted with a person with authority to dispose of the property 

concerned, including if its contents shall later prove to be inaccurate, 

again with the same exception – that he knows that the contents of the 

Certificate are not accurate or is unaware of such inaccuracy due to 

gross negligence. 

The aforesaid assumptions shall therefore only be overridden 

when the persons concerned prove the following – which is not always 

easy:  

a) the third party that acted (by making payments, passing on or 

purchasing property) on the basis of the information certified in the 

Certificate knew that the contents of the Certificate were not accurate. 

These would be the most serious cases, where said third parties act 

knowingly and, probably, in agreement with the false 

heir/legatee/administrator.  

b) That the third party was unaware of said inaccuracy due to 

gross negligence. This could be more difficult to demonstrate, as it 

would be necessary to prove that – considering the real situation – the 

third party concerned could not be unaware of the Certificate 

inaccuracy, acting with ordinary due diligence.  

This system allows faster movement of succession property, at 

times even strengthening (compared to internal laws) security and 

certainty of legal transactions. As a matter of fact, where it is not 

demonstrated that the third party dealing with the heir (or with any 

other person mentioned in the Certificate as being authorised to act) 

is acting in bad faith or gross negligence, any operation shall be 

deemed properly performed and finalised, even if the heir himself is 

aware of the inaccuracy of the Certificate’s contents.  

However, the protection provided by the certificate should not 

extend – as it is specified in Recital No 71 – should not extend to the 
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question whether or not a particular asset belonged to the deceased 

(and, hence, belongs to the heir or to the legatee indicated in the ECS). 

Actual ownership of the assets and their belonging to the estate shall 

be assessed (and proved) ex ante, based on the specific rules 

regulating it, on a case-by-case basis. Instead, the assumption stated 

in the ECS – once it has been established that the asset belongs to 

the estate of the deceased whose succession is being dealt with – 

guarantees that the person concerned has the powers to dispose of 

such property, thus protecting the third party who purchases the asset.  

Furthermore, Article 69 also causes one of the most controversial 

interpretation issues, given the provisions of paragraph (5), pursuant 

to which (in the English text) ‘The Certificate shall constitute a valid 

document (‘titolo’ in the Italian translation) for the recording of 

succession property in the relevant register of a Member State, without 

prejudice to points (k) and (l) of Article 1(2). 33 . Unlike the Italian 

version, in the versions written in other languages (especially in 

French and in English), they do not use the word ‘title’ (or ‘titre’) but 

the term ‘document’. 34  Additional differences exist (including, for 

instance, the fact that while the Italian text refers to a ‘titolo idoneo’ 

‘per l'iscrizione di beni ereditari’, the Spanish text reads: ‘título válido’ 

‘para la inscripción de la adquisición hereditaria’). 

Recital No 18 may be useful to clarify this point as it reads as 

follows: ‘The requirements for the recording in a register of a right in 

immovable or movable property should be excluded from the scope of 

this Regulation. It should therefore be the law of the Member State in 

which the register is kept (for immovable property, the lex rei sitae) 

																																																								
33 Pursuant to which ‘the following shall be excluded from the scope of this 

Regulation: 
k) the nature of rights in rem; 
l) any recording in a register of rights in immovable or movable property, 

including the legal requirements for such recording, and the effects of recording or 
failing to record such rights in a register’. 

34 In particular, on this matter, see Wautelet (n 8) 802. 
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which determines under what legal conditions and how the recording 

must be carried out and which authorities, such as land registers or 

notaries, are in charge of checking that all requirements are met and 

that the documentation presented or established is sufficient or 

contains the necessary information.’ Moreover, ‘In order to avoid 

duplication of documents, the registration authorities should accept 

such documents drawn up in another Member State by the competent 

authorities whose circulation is provided for by this Regulation. In 

particular, the European Certificate of Succession issued under this 

Regulation should constitute a valid document for the recording of 

succession property in a register of a Member State.’ Hence, 

interpreting Article 69(5) in the light of the provisions of the aforesaid 

Recital, with a view to attributing it significant value which, otherwise, 

it would not have,35 it is fair to infer that the rules pertaining to the 

recording in public registers fall in the exclusive province of national 

law, which regulates the ways, the requirements for, and the effects of 

said registration; however, if it meets the requirements set forth by 

national laws, the ECS may constitute a valid document for the 

recording of succession property.  

Therefore, each Member State shall analyse the real situation 

and understand whether the ECS meets the requirements set forth by 

national law for the recording of succession property in the relevant 

public registers. Should the Certificate be deemed equivalent of the 

national certification, then national law shall regulate all practical 

aspects (for instance, by providing for the need for a translation, its 

lodging, the payment of duties, etc.).36 

In this respect, the provisions of Article 77(2) of the Regulation 

become relevant as, pursuant to said paragraph, the Member States 

																																																								
35 Domenico Damascelli, ‘La circolazione degli atti pubblici e delle transazioni 

giudiziarie nel reg. Ue n. 650/2012 sulle successioni a causa di morte. – Il Certificato 
successorio europeo’, available at <www.lexenia.it [2014]>. 

36 Wautelet (n 8) 804. 
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shall also provide the Commission with fact sheets listing all the 

documents and/or information usually required for the purposes of 

registration of immovable property located on their territory. From such 

fact sheets – which shall regularly be updated – it shall also be 

possible to infer the approach adopted by each Member State to solve 

the problem. Therefore, it shall be possible for an ECS to be 

considered as an immediately effective and viable document for the 

recording of the transfer of succession property in the relevant 

registers of some Member States, while some other States may 

require additional formalities.  
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1. Competence to issue the Certificate (Article 64) 
Competence to issue the European Certificate of Succession is 

an aspect that should be looked at from two different angles, namely 

the identification of the Member State whose competent authority may 

be seized on a case by case basis, and the identification of the 

competent authority within a State. 

First of all, Article 64 of Regulation (EU) No 650/2012 allows 

identifying the issuing authority that, within each Member State, may 

be asked to draw up a European Certificate of Succession under 

national law. In particular, it shall be:  

(a) a court as defined in Article 3(2),1 or 

																																																								
1 ‘For the purposes of this Regulation, the term “court” means any judicial authority and 

all other authorities and legal professionals with competence in matters of succession which 
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(b) another authority which, under national law, has competence 

to deal with matters of succession.  

This provision – which also takes into account the different 

situations of the various Member States and allows each of them to 

designate the authority that is the most fit for the purpose – is further 

clarified in Recital No 70, pursuant to which ‘It should also be for each 

Member State to determine in its internal legislation whether the 

issuing authority may involve other competent bodies in the issuing 

process, for instance bodies competent to receive statutory 

declarations in lieu of an oath. The Member States should 

communicate to the Commission the relevant information concerning 

their issuing authorities in order for that information to be made publicly 

available’. 

Pursuant to Article 78(1)(c), Member States shall communicate 

to the Commission ‘the relevant information regarding the authorities 

competent to issue the Certificate’. It is therefore for each State to 

identify its own issuing authority of the European Certificate of 

Succession, and communicate such choice to the Commissions (as 

well as any subsequent change). Each Member State shall chose one 

of its judicial authorities or any other authority with jurisdiction in 

matters of succession. In practical terms, said choice may even 

envisage task sharing by two different of authorities. In some 

Countries – including Italy – notaries have been designated as issuing 

authority, given their competence in matters of successions and their 

impartiality. 2  In some other Countries, competence has been 

																																																								
exercise judicial functions or act pursuant to a delegation of power by a judicial authority or 
act under the control of a judicial authority, provided that such other authorities and legal 
professionals offer guarantees with regard to impartiality and the right of all parties to be heard 
and provided that their decisions under the law of the Member State in which they operate:  

(a) may be made the subject of an appeal to or review by a judicial authority; and  
(b) have a similar force and effect as a decision of a judicial authority on the same 

matter’. 
2 In particular, pursuant to art 32 of Law No 161 of 30 October 2014, ‘Provisions for the 

fulfilment of the obligations deriving from membership in the European Union – European Law 
2013bis’ (in OJ ‘Serie Generale’ No 261 of 10 November 2014 – Ordinary Supplement No 
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attributed to the judicial authority (in some instances to notaries, who 

share similar functions), while in some others it has been attributed to 

public offices that are competent in matters of successions.  

Therefore, it is an internal matter, and it is for each Member State 

– within the boundaries set forth by the aforesaid provision – to decide 

which ‘actor’ shall play the issuing authority’s role and shall be 

submitted the relevant applications. As a consequence, national law 

shall possibly provide for any sharing of jurisdiction by the competent 

authorities based in the Country, based on existing or purposely 

introduced criteria in succession matters. 

The identification of the issuing authority within each Member 

State shall therefore not be problematic, as it shall be made based on 

a decision of the national legislator. The first, main problem that arises, 

instead, for both practitioners and the ordinary citizens, is that of 

identifying which is the Member State, of all EU Member States, whose 

issuing authority is competent to issue the European Certificate of 

Succession for the specific case under consideration. In practical 

terms, any person wishing to obtain an European Certificate of 

Succession for the succession he is interested in, shall submit his 

application to the authority of a specific Member State, and not to any 

authority.  

In order to ensure that the European Certificate of Succession is 

issued by an authority that is actually competent and that has a 

thorough knowledge of the rules and regulations applicable to the 

matter, as well as of the real situation relating to the succession, Article 

																																																								
83). Art 32 ‘– Provisions on the European Certificate of Succession 

1. The European Certificate of Succession referred to in Articles 62ff of (EU) 
Regulation No 650/2012 of the European Parliament and of the Council of 4 July 2012, is 
issued upon the request of one of the persons referred to in art 63(1) of the aforesaid 
Regulation, by a notary, in accordance with the provisions of arts 62 to 73 of said EU 
Regulation.  

2. Decisions taken by the issuing authority pursuant to Article 67 of Regulation (EU) 
No 650/2012 may be challenged in a collegiate court of the place where the notary who made 
the challenged decision is based. The provisions of Article 739 of the Code of Civil Procedure 
shall apply (…)’. 



MARCOZ  ISSUE PROCEDURE 

JUST/2013/JCIV/AG/4666 511 JUST/2013/JCIV/AG/4666 

64 of the Regulation provides for the sharing of the competence to 

issue the certificate by various States. Such provisions base said 

competence on the same grounds as the jurisdiction grounds referred 

to in Chapter II of the Regulation 3  and, therefore, on the same 

principles. With their main aim being that of having the European 

Certificate of Succession issuing authority apply its own law in most of 

the cases.  

Pursuant to aforementioned Article 64 of the Regulation, the 

European Certificate of Succession shall be issued in the Member 

State whose judicial authorities have jurisdiction pursuant to:  

1) Article 4: that is, in the Member State in which the deceased 

had his habitual residence at the time of death. 

This is the main and undoubtedly the most common situation, 

where the deceased had his habitual residence in the same Member 

State as that of the seized issuing authority. When that happens, the 

main goal of having forum and ius match is achieved, and the issuing 

authority shall verify and certify the succession information (based on 

the application submitted, as it shall be explained below), by applying 

its national law. This way, the procedure is significantly simplified 

(including the information and document collection activities).4 

																																																								
3 This option has been preferred to the one consisting in establishing jurisdiction for 

the issuance of the European Certificate of Succession on the basis of independent 
provisions. See Patrick Wautelet, ‘Certificat successoral européen’, in Andrea Bonomi and 
Patrick Wautelet (eds) Le droit européen des successions (Bruylant 2013) 727. Again, 
pursuant to Recital No 70: ‘The Certificate should be issued in the Member State whose courts 
have jurisdiction under this Regulation’. 

4 For matters relating to the identification of the habitual residence, refer to the relevant 
Chapters. In this respect, it is worth referring to Recital No 23: 

‘In view of the increasing mobility of citizens and in order to ensure the proper 
administration of justice within the Union and to ensure that a genuine connecting factor exists 
between the succession and the Member State in which jurisdiction is exercised, this 
Regulation should provide that the general connecting factor for the purposes of determining 
both jurisdiction and the applicable law should be the habitual residence of the deceased at 
the time of death. In order to determine the habitual residence, the authority dealing with the 
succession should make an overall assessment of the circumstances of the life of the 
deceased during the years preceding his death and at the time of his death, taking account of 
all relevant factual elements, in particular the duration and regularity of the deceased’s 
presence in the State concerned and the conditions and reasons for that presence. The 
habitual residence thus determined should reveal a close and stable connection with the State 
concerned taking into account the specific aims of this Regulation’. 
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2) Article 7: that is, in the Member State whose law had been 

chosen by the deceased.5 

For a Certificate, it seems fair to say that there is only one Party 

involved, that is, the Applicant. Therefore, for the purposes of 

ascertaining the occurrence referred to in Article 7(c), the submission 

of the application implies express acceptance of the jurisdiction of 

issuing authorities seized. 

3) Article 10: Subsidiary Jurisdiction.6 

The provisions of paragraph (1) of the aforementioned Article 

shall apply. Therefore, where the habitual residence of the deceased 

at the time of death is not located in a Member State, the courts of a 

Member State in which assets of the estate are located shall 

nevertheless have jurisdiction to rule on the succession as a whole in 

so far as:  

(a) the deceased had the nationality of that Member State at the 

time of death; or, failing that, 

(b) the deceased had his previous habitual residence in that 

Member State, provided that, at the time the court is seised, a period 

																																																								
5 In situations expressly listed in aforesaid art 7, which include the acceptance of the 

proceedings by the parties, the following provisions apply:  
‘Jurisdiction in the event of a choice of law - The courts of a Member State whose law 

had been chosen by the deceased pursuant to Article 22 shall have jurisdiction to rule on the 
succession if:  

(a) a court previously seised has declined jurisdiction in the same case pursuant to 
Article 6;  

(b) the parties to the proceedings have agreed, in accordance with Article 5, to confer 
jurisdiction on a court or the courts of that Member State; or  

(c) the parties to the proceedings have expressly accepted the jurisdiction of the court 
seised’. 

6 Pursuant to art 10 (Subsidiary Jurisdiction): 
‘1. Where the habitual residence of the deceased at the time of death is not located in 

a Member State, the courts of a Member State in which assets of the estate are located shall 
nevertheless have jurisdiction to rule on the succession as a whole in so far as:  

(a) the deceased had the nationality of that Member State at the time of death; or, 
failing that, 

(b) the deceased had his previous habitual residence in that Member State, provided 
that, at the time the court is seised, a period of not more than five years has elapsed since 
that habitual residence changed.  

2. Where no court in a Member State has jurisdiction pursuant to para (1), the courts 
of the Member State in which assets of the estate are located shall nevertheless have 
jurisdiction to rule on those assets’.  
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of not more than five years has elapsed since that habitual residence 

changed.  

With reference to the latter hypothesis, the problem arises of 

whether one should only consider as ‘previous residence’ the latest 

residence, or a residence dating back to previous times may also be 

taken into account. It seems preferable to refer to the latest habitual 

residence (provided that it was in a Member State), so to avoid any 

confusion and competition between different States.  

Instead, applying the provisions of Article 10(2) seems quite 

difficult. Said paragraph refers to cases in which no court in a Member 

State has jurisdiction pursuant to paragraph (1), the courts of the 

Member State in which assets of the estate are located shall 

nevertheless have jurisdiction to rule on those assets only. As a matter 

of fact, Pursuant to Article 62 of the Regulation, the European 

Certificate of Succession shall be issued for use in ‘another’ Member 

State; therefore, it may hardly be issued by any authority only with 

reference to the assets located in its Country; 

4) Article 11 on forum necessitatis, pursuant to which ‘Where no 

court of a Member State has jurisdiction pursuant to other provisions 

of this Regulation, the courts of a Member State may, on an 

exceptional basis, rule on the succession if proceedings cannot 

reasonably be brought or conducted or would be impossible in a third 

State with which the case is closely connected.  

The case must have a sufficient connection with the Member 

State of the court seised’. 

As it has been pointed out above, within any Member State, the 

rules for the sharing of jurisdiction by multiple issuing authorities7 are 

provided for by national legislation, which may envisage special 

																																																								
7 Those may be the same authorities with offices throughout the territory (such as 

notaries or courts), or different authorities that are attributed shared competence to issue the 
Certificate by national law. On notary’s possible jurisdiction, see Roberto Barone, ‘Il certificato 
successorio europeo’ in [2013] Notariato 427 ff.  
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provisions for the certificate of succession, or apply existing ones, if 

they are compatible. Competence may be shared based on 

geographical distribution or depending on the place where the 

succession was open, with the national legislator being free to make 

any choice.8 

As it has already been highlighted, competence to issue a 

Certificate is, therefore, based on the same general jurisdiction rules. 

It shall most commonly occur that the deceased had his habitual 

residence in the Member State of the issuing authority,9 which shall 

apply its law. This shall simplify the procedure and shall better ensure 

that the issuing authority has a thorough knowledge of the legislation, 

and of the relevant information.  

Therefore, it shall most commonly occur that succession property 

is disposed of by a national of the Member State where the Certificate 

was issued, who is habitually residing in such State, with the estate 

also including assets or rights located in the territory of another 

Member State; or the succession of a foreigner, who had his habitual 

residence in the State where the Certificate was issued, and has heirs, 

property, or rights in his Country of origin (to which the Regulation 

applies) – the competent authority shall therefore apply its national law 

to the succession – which they know well and they apply on a regular 

basis – which simplifies things compared to cases that were frequent 

before the entry into force of the EU Regulation, where practitioners 

had to apply a foreign law, based on their Country’s private 

international law.10 

																																																								
8 In Italy, for instance, there are no special provisions. Therefore, the general rule 

applies to notaries – who are issuing authorities – that they have jurisdiction within the District 
of the Court of Appeal where they are based. An Italian notary shall issue an European 
Certificate of Succession for the succession of any deceased person, regardless of there the 
succession property is located, but shall anyway be submitted the application and issue the 
Certificate within his territorial jurisdiction (as it is the case for all acts).  

9 Dan Andrei Popescu, Guide de droit international privé des successions (Magic Print 
2014) 133. 

10 For instance, under Italian private international law, the national law of the person 
whose succession is being dealt with shall apply to all successions opened before the entry 



MARCOZ  ISSUE PROCEDURE 

JUST/2013/JCIV/AG/4666 515 JUST/2013/JCIV/AG/4666 

Where the deceased, who was a national of a Member State and 

had his habitual residence abroad, has chosen as the law to govern 

his succession as a whole the law of the State whose nationality he 

possesses pursuant to Article 22 of the Regulation, the Applicant may 

directly seize the competent authority of the State whose nationality 

the deceased possessed (and such authority shall, again, apply its 

national law).  

Lastly, it is worth reminding those cases where the deceased did 

not have his habitual residence in a Member State, but was a national 

of a Member State, had his property in such State, and had made no 

choice of law. In such instances, if the Certificate is meant for use also 

in another Member State (which entails the problems highlighted in the 

analysis of Article 62), it may also be issued by the competent authority 

of the State whose nationality the deceased possessed; (however, in 

that case, the authority shall examine the legislation of the State where 

the deceased had his habitual residence, which shall be the law 

applicable to the succession, given the Universal Application of the 

Regulation referred to in Article 20).  

Conversely, as it has been pointed out above, the subsidiary 

jurisdiction provisions of Article 10(2), seem to be difficult to apply to 

the issue of an European Certificate of Succession as, pursuant to said 

provisions, where no court in a Member State has jurisdiction pursuant 

to paragraph (1), the courts of the Member State in which assets of 

the estate are located shall nevertheless have jurisdiction to rule on 

those assets. As a matter of fact, as it has been highlighted in the 

relevant Chapter, pursuant to Article 62, for the European Certificate 

of Succession to be issued it must be for use in another Member State; 

therefore, it should not be issued for exclusively domestic use.11 

																																																								
into force of Regulation No 650/2012, which creates operational issues due to the lack of 
knowledge of the aforesaid law. 

11 The possibility to issue a Succession Certificate in accordance with the Regulation 
under consideration, with its evidentiary effect, for successions that lack any cross-border 
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In view of the above, each issuing authority shall therefore 

examine, upon submission of the application, its own jurisdiction on 

the basis of the provisions examined and of the general principle 

referred to in Article 15 of the Regulation, and shall not issue the 

Certificate should it have no jurisdiction.  

 

2. Application for a Certificate (Article 65) 
The European Certificate of Succession should only be issued 

upon request,12 and the application may only be submitted to the 

issuing authority by one of the persons entitled to use the Certificate 

under Article 63 of the Regulation.13 Therefore, applicants may only 

include persons entitled to use the Certificate, namely heirs, legatees, 

executors of wills or administrators of the estate; so, there is ‘perfect 

matching of the persons who may apply for a Certificate and those 

who are entitled to use it’.14 

Although this is not expressly specified, the Application may even 

be simultaneously submitted by multiple entitled persons, with a view 

to obtaining a certification attesting the status and powers of each one 

																																																								
element, is being examined by commentators (with special focus on its possible efficacy, and 
on possible reverse discrimination issues). For inscance, for an analysis of the Italian situation, 
see, Anselmo Barone and Giovanni Liotta, Il Certificato Successorio Europeo - CSE: uno 
strumento nuovo o per tutti i cittadini italiani o una discriminazione al rovescio?, (2014), 
<www.federnotizie.it> accessed 30 November 2015. 

12 On this matter, Recital No 72: ‘The competent authority should issue the Certificate 
upon request’. 

13 In some Countries, the issue procedure has been assimilated to so-called ‘non-
contentious proceedings’, given its main features that include the absence of any 
crime/litigation; non-issuance if not in conformity with a previous decision on the same matters 
(art 67(1)(a) and (b)); and identification of issuing authority (art 64) that are not necessarily 
judicial authorities. The procedure consists of various steps, including the submission of an 
application, verification by the issuing authority, and issue of the Certificate, which may be 
followed by rectifications, modifications, suspension of the effects, and redress. 

See Domenico Damascelli, La circolazione degli atti pubblici e delle transazioni 
giudiziarie nel reg. Ue n. 650/2012 sulle successioni a causa di morte. – Il Certificato 
successorio europeo [2014] <www.lexenia.it> accessed 30 November 2015; Claudia Benanti, 
Il certificato successorio europeo: ragioni, disciplina e conseguenze della sua applicazione 
nell'ordinamento italiano, in (2014) 65 I quaderni europei, Centro di documentazione europea 
(<www.cde.unict.it> accessed 30 November 2015), 21. 

14 Patrick Wautelet, Certificat successoral européen, op. cit. page (n 3) 735; with 
reference to pretermitted forced heirs, see Claudia Benanti (n 13) , Il certificato successorio 
europeo: ragioni, disciplina e conseguenze della sua applicazione nell'ordinamento italiano, 
op. cit. page 11. 
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of them. Actually, it is preferable for the application to be jointly 

submitted by all entitled persons (including by mandating one of them), 

so that the Certificate may cover the whole succession.  

Should any entitled person be a minor or an incapacitated 

individual, the application shall be submitted by their legal 

representatives. As, in order to be able to use the Certificate, they 

have generally already accepted the succession under the law 

applicable to the latter, the submission of the application shall be 

considered as normal day to day activity, with the relating 

consequences as to any authorisation envisaged by the relevant law. 

For legal persons, the application shall be submitted by any Director 

vested with the relevant representation powers. 

Article 65 regulates in detail the contents of the Application. In 

particular, the application shall:  

- contain the information provided by the applicant, to the extent 

that such information is within the applicant’s knowledge and is 

necessary in order to enable the issuing authority to certify the 

elements which the applicant wants certified; 

Hence, the applicant is the person who shall collect the 

information required by the issuing authority to issue the European 

Certificate of Succession. And said information shall define the scope 

of the issuing authority’s verification activity, as it is explained below.  

- and shall be accompanied by all relevant documents (either in 

the original or by way of certified copies), where the applicant has been 

unable to produce copies of the relevant documents which satisfy the 

conditions necessary to establish their authenticity, the issuing 

authority may decide to accept other forms of evidence in accordance 

with Article 66(2). 

Said documents include those aiming at legitimising the status of 
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the Applicant.15 The Applicant shall also produce, together with the 

application, evidence of the authenticity of the information included in 

the application, which shall be examined by the issuing authority 

(again, without prejudice to the power of the authority to ask for 

additional evidence). 

This is the first step of the procedure leading to the issue of the 

Certificate. On the one hand, the issuing authority shall not rely 

exclusively on the information provided by the Applicant, but shall 

verify the information, declarations, and evidence provided, as it is 

explained below.16 However, on the other hand, the information and 

elements such verification is based on shall be provided by the 

applicant himself, and shall be included in the application, as the 

Regulation does not provide for any obligation of the authority to look 

for information that is not provided by the applicant; it is simply required 

to verify the information and declarations provided, to issue the 

Certificate.  

If he deems it appropriate, the Applicant may use the Form 

referred to in Article 81(2),17 and approved as Annex 4 to Commission 

Implementing Regulation (EU) No 1329/2014. It is not a mandatory 

Form, and it aims at facilitating the identification and collection of 

information by the Applicant, and the analysis of such information by 

the competent authority. It is therefore desirable that the Form be 

always used.  

The information referred to in Article 65 may be divided into 

																																																								
15 Any testamentary heir shall indicate and produce the last will based on which he is 

claiming his rights. Any heir at law shall demonstrate his relation to the deceased by producing 
his birth certificate, his family status or marriage certificate, as the case may be, or a public 
document attesting registered cohabitation, in the Countries that envisage such legal status 
with consequences on the succession.  

16 Therefore, the Certificate is completely different from notarised statements – which 
are known to some legal systems – which only contain the statements of the person 
concerned and of the certifying authority.  

17 That is, based on the procedure referred to in art 4 of Regulation (EU) No 182/2011 
laying down the rules and general principles concerning mechanisms for control by Member 
States of the Commission’s exercise of implementing powers, envisaging the establishment 
of an advisory committee made up of the representatives of the Member States. 
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mandatory information (which is also marked by a star sign in the non-

mandatory application form) – without which it would not even be 

possible to gather the main elements for the Certificate – and non-

mandatory information, concerning specific elements to be certified, 

which however are not necessarily included in all certificates. As a 

matter of fact, by examining these provisions and the contents of the 

European Certificate of Succession, it can be inferred that it is possible 

to apply for partial certificates, not covering the whole situation of the 

succession but only certifying some elements thereof (for instance, the 

legatee of an amount of money, deposited with a bank, may apply for 

a Certificate only covering such element in order to be attributed the 

relevant money). 

Of course, the Application shall include some essential 

information, in particular the details listed in Article 65(3), namely: 

a) details concerning the deceased, including his civil status 

address at the time of death, date and place of death; 

b) Details concerning the applicant, including his relationship to 

the deceased, if any, as well as details concerning the representative 

of the applicant, if any (sub-paragraph (c)); 

f) The intended purpose of the Certificate in accordance with 

Article 63. It is therefore for Applicant to specify right away the 

elements that are deemed essential for the Certificate to be 

legitimately issued. Hence, said information includes his inclusion in 

one of the categories of people who are entitled to submit the 

application, the cross-border nature of the succession, and the specific 

purpose the European Certificate of Succession is intended for. 

h) The elements on which the applicant founds, as appropriate, 

his claimed right to succession property as a beneficiary and/or his 

right to execute the will of the deceased and/or to administer the estate 

of the deceased. Therefore, the Applicant shall indicate the law he 

deems applicable as well as the source of the succession (law or last 
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will, providing the original of the will, or a copy thereof, or indicating 

where the original is located, or any other contractual source, as the 

case may be).  

l) A declaration stating that, to the applicant’s best knowledge, no 

dispute is pending relating to the elements to be certified, in order to 

allow the authority to verify that there are no challenges in this respect. 

The reason for said declaration can be inferred from Article 67, 

pursuant to which the issuing authority shall not issue the Certificate if 

the elements to be certified are being challenged. 

The application, instead, shall not necessarily list all the heirs or 

all the beneficiaries of individual particular testamentary dispositions, 

as it may well refer to the position of a single person or to a specific 

position of the succession property (including a single legacy).18 The 

other information, and in particular the following one – referred to in 

paragraph (3) – shall only be included in the application if it is 

necessary for the purposes of the certification required. Such 

information includes:  

d) details of the spouse or partner of the deceased and, if 

applicable, ex-spouse(s) or ex-partner(s); 

e) details of other possible beneficiaries under a disposition of 

property upon death and/or by operation of law; 

i) and j) specific indications in disposition of property upon death; 

k) an indication of whether any of the beneficiaries has made a 

declaration concerning acceptance or waiver of the succession. 

For instance, the beneficiary (legatee) of a given amount of 

money who only indicates in the application – besides the elements 

deemed essential to identify the succession under consideration and, 

therefore, the jurisdiction and the legitimacy of the European 

Certificate of Succession – the testamentary disposition disposing of 

																																																								
18 The structure and the instructions for the filling out of the Certificate Form also clearly 

suggest that the Certificate may well be restricted to some given aspects. 
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the legacy, without specifying who the other heirs are or how the 

reminder of the estate has been divided. 

It is also worth highlighting that the Regulation does not 

specifically provide for any obligation to provide information on the 

assets of the estate. As a matter of fact, the European Certificate of 

Succession seems to aim at providing information on the persons 

concerned by a succession and their rights thereon, and not at 

ascertaining the significance of the succession property (unlike, for 

instance, inventory procedures). Therefore, the Applicant shall not be 

required to provide any additional information thereon, nor shall the 

authority carry out any investigation. The only relevant provision is in 

Article 68(m), pursuant to which a list of rights and/or assets for any 

given legatee shall be included in the Certificate, with a view to 

clarifying the purpose of the latter.  

Some authors have wondered whether an application for the 

issue of a Certificate entails – for any Applicant having title to inherit 

(not for the executor, of course) – the acceptance of the succession. 

So, should the person submitting an application for a Certificate 

necessarily already be an heir or legatee? And where such person is 

not an heir or a legatee yet, should the application be considered as 

that person’s tacit acceptance of the succession (or should it entail the 

final acceptance of the legacy)? It seems preferable to adopt a case-

by-case assessment approach, depending on the practical reasons 

underlying the application and, of course, on relevant provisions of the 

law applicable to the succession. If, for instance, a person who has 

title to inherit succession property regulated by the Italian law wishes 

to invoke, in a foreign Member State, the powers referred to in Article 

460 of the Italian Civil Code19 and, for this purpose only, that person 

																																																								
19 In accordance to which, the person having title to inherit, before accepting, may bring 

possessory action, perform temporary administration actions, and get the judicial authority’s 
authorisation to sell the assets that cannot be preserved or whose preservation entails 
significantly high expenditure. 
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submits an application for an European Certificate of Succession, the 

application itself shall in no case be interpreted as tacit acceptance of 

the succession. Conversely, the provision shall be interpreted 

differently if the applicant wants his heir status certified (in that case, 

if the applicant qualifies himself as an heir and does not just indicate 

the elements he relies on to invoke his rights pursuant to Article 65(h) 

of the Regulation, the application shall constitute express acceptance 

of the succession).20 

Therefore, in practical terms, it shall be ascertained whether, in 

the specific situation that the applicant wants certified, the latter should 

definitively be considered as an heir on the basis of the provisions of 

the applicable law, and the outcome of such inquiry shall be reported 

in the Certificate. 

 

3. Examination of the application by the issuing authority 
(Article 66) 

Upon receipt of the application – if it deems itself competent 

under Article 64 – the issuing authority shat start its investigation 

activity, which is the foundation of the effects the Regulation attributes 

to the European Certificate of Succession. The assumptions that 

practically bring about the Certificate’s functions are actually based on 

said verification activity, thus allowing the Certificate users to exercise 

their powers originating from the succession; it also allows third parties 

acting on the basis of the information certified, to proceed safely. 

Therefore, this is the authority’s core activity, which must be carried 

out. Actually, issuing a Certificate requires going beyond the mere 

certification of the information provided by the Applicant. So, it is not a 

simple ‘certification’ matter, in that the authority does not only provide 

additional information inferred from the relevant registers, but also 

																																																								
20 Benanti (n 13) 12. 
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explains the outcome of its own analysis. 

In fact, the Certificate is a document containing declarations that 

are directly and exclusively signed by the issuing authority, who bears 

responsibility. To such end, upon receipt of the application, the 

authority shall express its opinion after verifying: 

- the information provided in the application; 

- the declarations included in the application;  

- the documents and other evidence provided by the applicant; 

Pursuant to Article 65, the authority shall perform said verification 

of its own motion, where this is provided for or authorised by its own 

law. Therefore, each issuing authority may take action, with the scope 

of its powers varying depending on the law of the State where the 

authority is based.21 

Furthermore, the issuing authority may always invite the 

applicant to provide any further evidence which it deems necessary, 

with a view to ascertaining the elements that the applicant wants 

certified.  

The investigations carried out aim therefore at verifying the 

elements provided by the applicant, by using the instruments provided 

for by national law or by asking for additional evidence that it deems 

necessary, but with no need for any search for additional elements.22 

Actually, should the information and documents provided as well as 

the outcome of the verification activities carried out be deemed 

insufficient to issue the Certificate, the issuing authority shall not issue 

it (Pursuant to Article 67 that, as it is pointed out below, is a general 

provision). 

																																																								
21  Benanti (n 13) 15; Angelo Davì and Alessandra Zanobetti, ‘Il nuovo Diritto 

internazionale privato delle successioni nell'Unione Europea’ (2013) 5 CDT 137. 
22 Wautelet (n 3) 739, points out that ‘such verification may lead the seized issuing 

authority to correct or complement, in some respects, the information provided by the 
Applicant, but Article 66 does not provide for any obligation to complement an incomplete 
application. Should an application be incomplete, the issuing authority shall have no other 
option but not to issue the Certificate, with the only possible alternative option being issuing a 
partial Certificate, only based on the elements that are supported by sufficient evidence’. 
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Moreover, the authority is vested with discretionary powers to 

accept evidence other than the certified copies of documents referred 

to in Article 65. For instance, a simple photocopy of a certificate may 

be deemed sufficient if the authority is in the position to verify it against 

the original, by contacting the Office that issued that certification.  

Where the applicant has been unable to produce copies of the 

relevant documents which satisfy the conditions necessary to 

establish their authenticity, besides deciding whether to accept any 

other evidence, the issuing authority may require that declarations be 

made on oath or by a statutory declaration in lieu of an oath,23 if this is 

provided for by national law. It is a simplification tool, which may be 

used in all Countries where such declarations are provided for by law 

and may be used to certify personal and family status.24 

Lastly, with reference to the last step of the issuing authority’s 

verification activity, Article 66(5) of the Regulation provides for 

cooperation between States. In particular, the competent authority of 

a Member State shall, upon request, provide the issuing authority of 

another Member State with information held, in particular, in the land 

registers, the civil status registers and registers recording documents 

and facts of relevance for the succession or for the matrimonial 

property regime or an equivalent property regime of the deceased 

(where that competent authority is authorised, under national law, to 

provide another national authority with such information). Therefore, 

the issuing authority may directly ask, say, the authority of another 

Member State in charge of land registers or the Registrar, who shall 

provide the information requested where they are authorised to do so 

																																																								
23 In the French text, ‘déclaration solennelle en lieu et place d'un serment’. 
24 In Italy, for instance, statutory declarations in lieu of an oath may be used pursuant 

to art 2 of Law No 340/2000, and to art 2 of Presidential Decree No 445/2000 (T.U. in materia 
di documentazione amministrativa), which extended the use of administrative streamlining 
instruments to the relations between private citizens who accept to implement them (when 
that happens, the declaration shall be certified pursuant to art 21 of the aforesaid Presidential 
Decree).  
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by national law. However, this is an important function that, in some 

Countries, may also be fulfilled by the issuing authority itself, to the 

extent to which it has access to the above-mentioned registers and is 

authorised to communicate the data therein. Being entitled to directly 

ask the competent Offices of a foreign State, it shall be easier for the 

issuing authority to obtain clear information, with no need for any direct 

inspection of the relevant registers, which may be more difficult. 

Furthermore, pursuant to Article 66(4), the issuing authority shall 

take all necessary steps to inform the beneficiaries of the application 

for a Certificate. It shall, if necessary for the establishment of the 

elements to be certified, hear any person involved and any executor 

or administrator and make public announcements aimed at giving 

other possible beneficiaries the opportunity to invoke their rights. 

The obligation to inform the beneficiaries as early as it receives 

the application aims at allowing such beneficiaries to provide relevant 

information or challenge some of the elements the applicant wants 

certified, thus even preventing the Certificate from being issued – as it 

is explained below. This way, a document attesting inaccurate or, 

anyway, challenged information shall not be circulated. It is therefore 

deemed essential for the Applicant to provide all the information he 

has, in order to allow communicating it to the beneficiaries. However, 

should it deem it necessary, the authority may make public 

announcements aimed at giving other possible beneficiaries the 

opportunity to invoke their rights. Said public announcements may be 

made through the channels the issuing authorities deems fit for the 

purpose; therefore, they may vary depending on the situation (it would 

be advisable to have, in the different States, ad hoc web sites to 

publish those announcements).  

If it deems it necessary, the issuing authority may hear any 

person involved based on the procedures it deems more fit for the 

purpose (and based on national provisions, if any, regulating such 
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activities). Said persons may be heard individually or simultaneously; 

minutes of the hearings may be drawn up, and be included in the 

relevant files. The Regulation does not provide for any sanction or 

penalty in the event that the persons concerned who are summoned 

by the issuing authority to be heard refuse to appear or fail to turn up. 

When that happens, the relevant behaviour shall be taken into account 

in the frame of the verification procedure. 

For the above purposes, the term ‘beneficiaries’ means all the 

persons who are, actually, directly vested with succession rights or 

powers, both under the applicable law and on the bases of any 

testamentary disposition, and the information obligation referred to in 

paragraph (4) does not extend to possible alternative heirs, whose 

identification may turn out to be difficult and useless.  

 

4. Issue of the Certificate (Article 67) 
After examining the application and verifying the relevant 

information and documents – under the law applicable to the 

succession as a whole or to specific elements – the competent 

authority shall issue the Certificate without delay. When the elements 

to be certified have been established and the authority has verified all 

the information therein, the latter shall issue the Certificate without 

delay to the applicant(s). Instead, the issuing authority shall not issue 

the Certificate in particular if:  

(a) the elements to be certified are being challenged,25 they can 

be challenged in court, or before the issuing authority itself. And as it 

has been explained, the latter shall take all necessary steps to inform 

the beneficiaries of the application for a Certificate. This information 

constitutes the grounds for any remark or challenge by persons other 

																																																								
25  The elements should already have been challenged. Instead, should any 

pretermitted heir not contest a will, the Certificate should be issued on the basis of the will’s 
contents. See Benanti (n 13) 17 and Edmond Jacoby, Le certificat successoral européen (12 
March 2010) 10 La Semaine Juridique Notariale et Immobilière 29ff.  
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than the applicant. Some authors pointed out 26 that said challenge 

shall be assessed by the authority, which shall verify whether it has 

any impact on crucial elements and if it is robustly grounded. Anyway, 

the issuing authority may always issue a partial Certificate, only 

certifying elements that are not being challenged; 

b) The Certificate would not be in conformity with a decision 

covering the same elements. At it has been highlighted, to this end, 

the Applicant shall declare that, to his best knowledge, no dispute is 

pending relating to the elements to be certified (Article 65(3)(l)). 

However, to date, there are no special instruments to obtain 

information on the existence of any decision that might hinder the 

issuance of the Certificate. Again, the issuing authorities shall rely on 

instruments (if any) provided for by national legislation. 

The Regulation expressly provides for the non-mandatory nature 

(‘in particular if’) of the above list. Hence, the issuing authority may 

(actually, shall) not issue the European Certificate of Succession 

whenever the elements to be certified have not been established with 

sufficient certainty, based on the above-mentioned procedure, or 

when the information provided is incomplete, or when it is not possible 

to verify it. Given the significance of the effects attributed to the 

Certificate by the Regulation, the authority is absolutely free to carry 

out its verifications and may decide not to issue the Certificate when 

in doubt.  

Pursuant to Article 72 – which will be dealt with later on – 

decisions taken by the issuing authority may be challenged (by any 

person entitled to apply for a Certificate). Article 72 also provides for 

the consequences of such challenges. All the above suggests that the 

issuing authorities should state grounds for its decisions, so to allow 

the persons concerned (and, possibly, the judicial authority), to verify 

																																																								
26 Wautelet (n 3) 759. 
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why the Certificate was not issued.  

Unlike the applicant, the issuing authority shall use the form 

established in accordance with the advisory procedure, enclosed as 

Annex 5 to Commission Implementing Regulation (EU) No 1329/2014. 

As it has already been pointed out, using the Form is mandatory in 

order to ensure that the Certificate has the same identical structure in 

all Member States, thus being easy to recognise and interpret (and, if 

necessary, to translate), and allowing for swift use by the applicants. 

Therefore, the issuing authority shall issue the Certificate exclusively 

by filling out the Form, without adding or changing anything, in its own 

language, or in another official language of the EU (given the cross-

border use of the Certificate), by following the Form instructions. For 

further details on the Form contents, please refer to the relevant 

Chapter.  

Besides, pursuant to paragraph (2) of aforementioned Article 67, 

the issuing authority shall take all necessary steps to inform the 

beneficiaries of the issue of the Certificate. This is an additional 

obligation for the authority that, after informing the beneficiaries of the 

Application in accordance with Article 66(2), shall again inform them 

of the issue of the Certificate.  

As it has been highlighted above, such provisions imply the need 

to carry out verifications, which are also mandatory upon receipt of the 

application. They are also linked to the provisions of Articles 71, 72, 

and 73) of the Regulation, which provide for the rectification, 

modification or withdrawal of the Certificate, and for the possibility to 

challenge the issuing authority’s decisions. As a matter of fact, as it is 

explained below, those provisions enlarge the range of persons 

involved, as they allow any person demonstrating a legitimate interest 

to ask for the rectification or withdrawal of the European Certificate of 

Succession. Therefore, the information obligation referred to in Articles 

66 and 67 aims at allowing any person involved in the succession to 
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invoke his rights and take action, so to prevent the issuing authority 

from issuing and circulating an inaccurate certificate, or a Certificate 

including elements that are being challenged. Actually, given the 

powerful effects attributed by the Regulation to the European 

Certificate of Succession, it is extremely important for the latter to 

provide accurate and comprehensive information, to the extent 

possible. For the same reason, in accordance with the EU Regulation, 

any copy of the European Certificate of Succession issued by the 

authority shall be valid for a limited period, indicated by way of an 

expiry date.  

 

5. Issuing and keeping certified copies of the Certificate 
(Article 70) 

First of all, the issuing authority shall keep the original of the 

Certificate. So, the Certificate – which is issued in one original only – 

shall not be handed over to the applicant(s), but shall rather be kept 

by the issuing authority.  

The Regulation does not provides for any details on how the 

Certificate should be kept. That shall depend mostly on the structure 

of the issuing authority’s Office, its functioning, as well as on the 

practical issuing procedure. For instance, if the issuing authority is a 

court, it is likely to keep the Certificates in had hoc files, which shall 

remain available to the Office. Should the issuing authority be a notary, 

instead, special act filing rules are generally provided for by national 

law; therefore, where they are compatible, such rules may also apply 

to the European Certificate of Succession. The European Certificate 

of Succession may also be issued in the form of an electronic 

document, depending on and in accordance with the relevant laws in 



MARCOZ  ISSUE PROCEDURE 

JUST/2013/JCIV/AG/4666 530 JUST/2013/JCIV/AG/4666 

force in each Member State,27 and may be kept as such.28 In such 

event, the relevant provisions shall adjust to those concerning digital 

documents (in particular, with reference to the definition of ‘originals’ 

and to the possibility for the original to be duplicated endless times). 

As it keeps the original, the issuing authority is the only authority 

authorised to issue certified copies of the latter. There are no limits as 

to the number of copies it can issue, and said certified copies shall be 

issued to the applicant and to any person demonstrating a legitimate 

interest. 

Therefore, while an application for a Certificate can only be 

submitted by the persons referred to in Article 63 – that is, heirs, 

legatees having direct rights in the succession and executors of wills 

or administrators of the estate (in accordance with Article 65) – many 

more persons are entitled to request certified copies of an European 

Certificate of Succession. Once the Certificate is issued, certified 

copies may also be requested by persons having title to inherit 

involved in the succession as alternatives to the first heirs, who wish 

to collect information on the situation; or by persons who would be 

heirs by operation of law in a succession that is wholly regulated by a 

will; or by creditors of the estate, who wish to know who they should 

ask to be paid their money; or by any banks that needs to pay out 

money to the heirs, etc.  

No special procedures are envisaged to demonstrate the 

																																																								
27 In Italy, for instance, each notary has his digital signature, which is validated and 

attributed by the relevant Certification Authority, which guarantees not only the identity of the 
notary, but also his function. Notaries are allowed to receive digital documents, which they 
shall kept based on specific rules. The keeping procedures for documents in traditional notary 
offices – or those for modern electronic documents – shall allow issuing copies and also 
finding the Certificate at a later stage, including when the issuing notary has retired, as his 
acts shall be filed with the Archivi Notarili (Notaries’ Archives), which are directly run by the 
Ministry of Justice. 

28 See also Recital No 72, pursuant to which ‘The competent authority should issue 
the Certificate upon request. The original of the Certificate should remain with the issuing 
authority, which should issue one or more certified copies of the Certificate to the applicant 
and to any other person demonstrating a legitimate interest. This should not preclude a 
Member State, in accordance with its national rules on public access to documents, from 
allowing copies of the Certificate to be disclosed to members of the public’. 
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legitimate interest of a person asking for a certified copy. However, it 

seems advisable that the issuing authority ascertain – in any way and 

at its own discretion – the existence of such legitimate interest, 

although does not seem necessary to mention it in the certified copy. 

Pursuant to Article 70(3), the certified copies issued shall be valid 

for a limited period of six months, to be indicated in the certified copy 

by way of an expiry date.29 Only in exceptional, duly justified cases, 

may the issuing authority decide that the period of validity is to be 

longer. For instance, there may be cases in which the applicant 

demonstrates he is dealing with foreign nationals for assets located 

abroad – which may include debt securities – which implies very long 

procedures. In that event, the certified copy may be valid for more than 

six months starting from the issue date, and the issuing authority shall 

justify such extension in the document.   

Once this period has elapsed, any person in possession of a 

certified copy must, in order to be able to use the Certificate, apply for 

an extension of the period of validity of the certified copy (which shall 

be written on the previous certified copy, which therefore needs to be 

submitted again to the issuing authority), or request a new certified 

copy. 

Hence, pursuant to the relevant provisions, certified copies 

(which, of course, does not apply to the Certificate) have a standard 

validity of six months. Exceptions include copies issued ab origine with 

longer period of validity (only in exceptional, duly justified cases), or 

subsequent extension of the period of validity (which may occur when 

																																																								
29 On this topic, see also Recital No 71, specifying the protection that should be 

afforded to any person who rely on the accuracy of the information certified in the Certificate 
‘should be ensured if certified copies which are still valid are presented’. The introduction of a 
period of validity was discussed: see Wautelet (n 3) 811. 

In the text of the First Proposal for a Regulation of the European Parliament and of the 
Council on jurisdiction, applicable law, recognition and enforcement of decisions and authentic 
instruments in matters of succession and the creation of a European Certificate of Succession, 
in EUOJ Series C No 26 of 28 January 2011, the proposed period of validity was as short as 
three months. 
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nothing has changed with respect to the information certified).  

The aforesaid provisions obviously aim at ensuring that an 

European Certificate of Succession is not used after its expiry date 

when changes occur affecting its contents or its effects. The obligation 

imposed upon the applicants to apply for new copies (or to have the 

period of validity if the issued ones extended) after six months, obliges 

them to submit a new application to the issuing authority that shall only 

issue a new copy (or extend the period of validity of an existing one) if 

there have been no changes in the information certified. Therefore, the 

problem arises of the need for and the relevance of new verifications 

to be performed by the issuing authority that is keeping the original of 

the Certificate, before extending the period of validity of a certified 

copy or before issuing a new copy. The Regulation does not provide 

for any mandatory additional verification but, given the above, it seems 

advisable that the issuing authority ascertain that no event has 

occurred making the Certificate inaccurate or obsolete, including by 

questioning the person concerned and the applicant(s), if necessary. 

However, most importantly, it shall naturally also take into account any 

rectification, modification or withdrawal request, or any challenge 

referred to in Articles 71 and 72. Actually, lacking any of such requests, 

the issuing authority appears to be entitled to deem the contents of the 

Certificate accurate and up to date, thus issuing the relevant copies. 

As a matter of fact, as it shall be explained below, the procedures set 

forth in Articles 71 and 72 of the Regulation are the only procedures 

allowing identifying any error in the Certificate or any new fact that has 

entailed changes in the elements of the succession certified in the 

Certificate.  

For the same purposes – that is, in order to ensure the accuracy 

and up-to-datedness of the information certified – pursuant to Article 

70(2), the issuing authority shall keep a list of persons to whom 

certified copies have been issued. The Regulation does not provide 
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for any special procedure or formality for the keeping of the aforesaid 

list. Therefore, each issuing authority shall follow the procedures it 

deems appropriate or shall act in compliance with its internal rules.  

The purpose of the list is allowing the issuing authority to inform 

the persons to whom certified copies have been issued, when any 

rectification, modification or withdrawal occurs (pursuant to Article 

71(3), or should the effects of the Certificate be suspended in 

accordance with Article 73(3). Actually, it is essential for the persons 

holding a copy of the European Certificate of Succession to be 

informed of the above-mentioned occurrences, so that they refrain 

from using an outdated (although not expired) copy of the Certificate. 

As a matter of fact, the issuing authority shall not inform the holder of 

the copies of simple requests, but only when rectifications, 

modifications, revocations or suspensions of the effects have taken 

place, thus avoiding further use of the European Certificate of 

Succession, as it is reaffirmed in Recital No 72: ‘(…) Where the 

Certificate is rectified, modified or withdrawn, the issuing authority 

should inform the persons to whom certified copies have been issued 

so as to avoid wrongful use of such copies’. 

Therefore, it is needless to remind that, pursuant to Article 74 of 

the Regulation, ‘no legalisation or other similar formality shall be 

required in respect of documents issued in a Member State in the 

context of this Regulation’. Therefore, the European Certificate of 

Succession certified copies move freely in all Member States without 

any further verification to prove the certifying body’s signature being 

required (neither as certification, nor as Apostille). For digital European 

Certificates of Succession, however, although no further formalities 

are required, the validity of the digital signature of the issuing authority 

shall always be easy to ascertain for any holder of the Certificate. 

Given the Certificate’s function and its inevitable movement across the 

borders of the EU Member States, issuing digital documents (at least 
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for the copies) – where this is possible under national law – is therefore 

desirable, with a view to preventing any counterfeiting risks or any 

alteration of the Certificate, whose effects are extremely significant.  

 

6. Rectification, modification or withdrawal of the Certificate 
(Article 71) 

Given the extremely significant effects of the Certificate referred 

to in Article 69 of the Regulation, the latter provides for special rules 

on the post-issue of the European Certificate of Succession. The 

Regulation expressly regulates possible rectifications, modifications 

and withdrawal of the Certificate (Article 71), as well as the possibility 

to challenge the authority’s decisions – which is regulated by national 

law (Article 72) – while Article 73 regulates the suspension of the 

effects of a Certificate when the latter is modified, revoked, or 

challenged. Such provisions aim at avoiding using an inaccurate 

Certificate, which may lead both the applicant and any third party to 

use it wrongfully.  

In accordance with Article 71, once issued, the European 

Certificate of Succession may be: 

a) Rectified (paragraph (1)) 

The issuing authority shall rectify the Certificate in the event of a 

clerical error, which is easy to spot by simply reviewing its contents 

(there may be a wrong date of birth, or a misspelled name). So, the 

issuing authority shall, at the request of any person demonstrating a 

legitimate interest or of its own motion, rectify the Certificate in the 

event of a clerical error. Practically speaking, it may be rectified based 

on the ordinary editing rules adopted by the issuing authority. The text 

of the European Certificate of Succession itself may be corrected (with 

a stamp and a new signature of the issuing authority), or a new 

European Certificate of Succession may be issued, whose contents 

shall be identical to the previous one’s, but where the clerical error has 
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been rectified. 

b) Modified or withdrawn (paragraph (2)) 

The issuing authority shall, at the request of any person 

demonstrating a legitimate interest or, where this is possible under 

national law, of its own motion, modify or withdraw the Certificate 

where it has been established that the Certificate or individual 

elements thereof are not accurate. When this happens, the issuing 

authority shall decide – depending on the seriousness of the error and 

its impact on the overall contents of the European Certificate of 

Succession – whether it shall modify the Certificate (by changing the 

inaccurate elements or by issuing a new one including the right 

information instead of the inaccurate one), or it shall fully withdraw the 

Certificate (when this happens, the Applicant(s) shall submit a new 

application, which shall lead to the issue of a new Certificate, which is 

a completely different one compared to the old revoked European 

Certificate of Succession).  

Therefore, the only competent authority for all of this is the 

issuing authority. The Member States cannot decide otherwise and 

allow other authorities to perform the aforementioned activities, not 

even when said authorities have jurisdiction to decide on succession 

matters that may lead to the modification of an issued Certificate.30  

Therefore, as it has already been pointed out, the range of 

persons who may ask for the above-mentioned actions to be taken in 

the event that a clerical error was made in drawing up the Certificate 

or should the Certificate information be deemed inaccurate, is wider 

than the range of persons who are entitled to submit an application for 

the issue of an European Certificate of Succession. For instance, a 

creditor of an heir may ask for the rectification of a clerical error made 

																																																								
30 For instance, in the event of a Certificate whose certified information are based on 

a will whose authenticity is challenged in court, if the judicial authority deems the will false, 
the persons concerned shall then ask the issuing authority to withdraw the issued European 
Certificate of Succession (applying for a new one, as the case may be).  
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while drawing up the document which may harm him (when, for 

example, the heir is indicated as being entitled to a smaller share than 

the share provided for by the applicable law). Practically, it will be the 

issuing authority asked to take action to determine whether the 

claimant has legitimate interest.  

In all the above cases, pursuant to Article 71(3), the issuing 

authority shall without delay inform all persons to whom certified 

copies of the Certificate have been issued of any rectification, 

modification or withdrawal thereof.31 Of course, this provision aims at 

avoiding that copies that are only formally valid but refer to the original 

of a Certificate that has no effects, may be used and cause confusion. 

It would be advisable that the issuing authority should ask to be 

returned the copies of the rectified, modified or withdrawn European 

Certificate of Succession it has issued, and issue new ones, if 

necessary. As it has been highlighted, to this end, pursuant to Article 

70(2) of the Regulation, the issuing authority shall keep a list of 

persons to whom certified copies have been issued. 

It might also happen that a person to whom a certified copy has 

been issued (who, therefore, is in the issuing authority’s list) has 

already used the copy of the rectified, modified, or withdrawn 

European Certificate of Succession (maybe also handing it over to a 

third party). In that case, the person who has used the copy should be 

deemed responsible for contacting the third parties to whom he has 

handed over such copy, and inform them of the modification or 

withdrawal of the European Certificate of Succession (otherwise, he 

shall be deemed personally liable); and this, also after the expiry date 

of the certified copy.  

Furthermore, as a logical consequence – although this is not 

																																																								
31 The final section of Recital No 72 reads as follows: ‘Where the Certificate is rectified, 

modified or withdrawn, the issuing authority should inform the persons to whom certified 
copies have been issued so as to avoid wrongful use of such copies’.  
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envisaged by Article 71 – no further certified copies of the rectified, 

modified, or withdrawn Certificate shall be issued by the issuing 

authority (as it is expressly provided for by Article 73 in the event of a 

suspension of the Certificate’s effects).  

From a practical standpoint, in some Member States where the 

issuing authority is not an ‘office’ like a court but, rather, a practitioner 

(for instance, a notary), the problem arises of establishing whether the 

authority referred to in Article 71 should actually be the same authority 

that has issued the Certificate.32  It should obviously be the same 

authority in terms of functions, but should it be the same person who 

has signed the European Certificate of Succession, or may that 

authority also be another person located in the national territory? 

The answer that seems to better meet the need for immediate 

understanding of the situation – and in line with the enlargement of the 

list of persons entitled to ask for action – is that of considering any 

issuing authority as being entitled to rectify, modify or withdraw a 

Certificate that has been issued (unless otherwise provided for by 

national law) by another person (who should, of course, be informed). 

However, this solution may cause some practical problems for the 

purposes referred to in Article 73(3), that is, informing all persons to 

whom certified copies of the Certificate have been issued. As a matter 

of fact, for a person other than the one who has materially issued the 

Certificate, it may be difficult to identify the aforesaid persons, as he 

would not have the list referred to in Article 70. Lacking specific 

national law provisions on this matter, the problem remains unsolved, 

and solutions will have to be identified in each Member State where 

																																																								
32 In Italy, for instance, notaries are the only issuing authorities for the European 

Certificate of Succession. In the Country, there are some 5,000 notaries, with limited territorial 
jurisdiction. As a matter of fact, a notary cannot cross the boundaries of the territory of the 
Court of Appeal where he is based and perform his functions. However, their competence has 
no limits; therefore, any notary may issue any Certificate of Succession, regardless of the 
place where the succession property is located, or the place of residence of the deceased, 
etc.  
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such problem arises. The option mentioned above – that is, informing 

the person who has first issued the Certificate – may help solving the 

situation.33 As a matter of fact, this way, that person shall be in the 

position to inform any person to whom a certified copy has been issued 

of the changes occurred.  

All this allows answering, at least partially, the above question 

concerning the need for additional investigations and verifications by 

the issuing authority when the latter issues new certified copies or 

extends the period of validity of the issued ones. The procedures set 

forth in Article 71 (and also in Articles 72 and 73) are designed in a 

way that allows the issuing authority to be always informed and aware 

of any request for rectification, modification or withdrawal of the 

Certificate (this, either because such request is submitted to the same 

person who has issued the European Certificate of Succession, or 

because the person who has issued the Certificate has been informed 

about the request, when it is submitted to a person other than the one 

who has issued the European Certificate of Succession but that is an 

issuing authority – such as, for instance, a notary). And also all the 

persons concerned to whom a certified copy has been issued shall be 

informed about it. When no such request is submitted to the issuing 

authority and, to the latter’s best knowledge, no new elements have 

emerged, it shall issue a new copy (or shall extend the six-month 

period of validity of an old one) after the expiry date.  

																																																								
33 But not completely. Again, taking Italy as an example, the notary who has first issued 

a Certificate might have retired (for instance, due to old age). In that event, it seems 
reasonable to believe that the list of persons to whom certified copies have been issued be 
handed over by the notary to the competent Archivio Notarile (Notaries’ Archives), together 
with all his acts. However, there exist no provision expressly imposing such obligation. 
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1. Redress procedures (Article 72) 
Article 72 of the Regulation expressly regulates the possibility to chal-

lenge the decisions made by the issuing authority, but it does not provide for 

any detailed procedure. Therefore, it is for each Member State to practically 

provide for the implementation of such provisions, by setting forth special 

procedures, or by applying instruments that are already envisaged by na-

tional law.1 However, the issuing authority’s decisions shall only be chal-

lenged in court, and jurisdiction cannot be attributed by the Member State to 

persons other than the judicial authority. Instead, it is for the Member States 

to decide how the individual competent authorities shall be identified, and to 

provide for the relevant formal details.2 

In particular, pursuant to Article 72(1), ‘Decisions taken by the issuing 

authority pursuant to Article 67 may be challenged’. Therefore, such deci-

sions include:  

- Certificates issued in accordance with Article 67(1); 

- Decisions not to issue a Certificate pursuant to Article 67(1)(2) (in all 

cases listed therein – which are not to be deemed exhaustive and mandatory 

																																																								
1 For instance, in Italy, pursuant to art 32(2) of Law No 161 of 30 October 

2014, ‘Decisions made by the issuing authority under Article 67 of EU Regulation n° 
650/2012 may be challenged in a collegiate court of the place where the notary who 
made the challenged decision is based. The provisions of Article 739 of the Code of 
Civil Procedure shall apply’. Hence, the adoption of an existing procedure is envis-
aged.  

2 Patrick Wautelet, ‘Certificat successoral européen’ in Andrea Bonomi and 
Patrick Wautelet (eds) Le droit européen des successions (Bruylant 2013) 822. 
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– and whenever the issuing authority cannot establish the elements to be 

verified).  

Therefore, pursuant to Article 72(1)(2), ‘decisions taken by the issuing 

authority pursuant to Article 71 and point (a) of Article 73(1) may be chal-

lenged’. Such decisions include:  

- decisions to rectify, modify, or withdraw the Certificate (Article 71);3 

- decisions to suspend the effects of the Certificate, which may be 

made by the issuing authority while deciding whether to modify or withdraw 

an European Certificate of Succession (Article 73(1)(a)). 

The two aforementioned occurrences differ essentially because differ-

ent persons are entitled to challenge the authority’s decisions. As a matter of 

fact, in accordance with Article 72, the persons entitled to challenge such 

decisions are the same as the ones that are entitled to promote the chal-

lenged decision. Therefore:  

- Decisions taken by the issuing authority pursuant to Article 67 may 

only be challenged by the persons entitled to apply for a Certificate (namely 

heirs, legatees, executors of wills, and administrators of the estate);  

- Decisions taken by the issuing authority pursuant to Article 71 and 

Article 73(1)(a) may be challenged by any person demonstrating a legitimate 

interest. 

Hence, while any person demonstrating a legitimate interest may ask 

for the rectification, modification, or withdrawal of the Certificate, where it has 

been established that the Certificate or individual elements thereof are not 

accurate (Article 71), in all other events (that is, when no inaccuracy has 

been demonstrated, yet), only the persons entitled to apply for a Certificate 

may challenge the decision. Normally, decisions shall not be challenged by 

the applicant himself but, rather, by the entitled persons referred to in Article 

63. As a matter of fact, a Certificate is unlikely to be challenged by the appli-

cant himself (although there might be errors that the issuing authority is not 

willing to rectify).4 However, after the submission of an application by a per-

son entitled to do so and the subsequent issue of the Certificate, another 

																																																								
3 And, most likely, decisions not to rectify, modify, a Certificate or not to sus-

pend its effects. 
4 Roberto Barone, ‘Il certificato successorio europeo’ [2013] Notariato 436, 
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person entitled to submit an application may challenge the European Certif-

icate of Succession in accordance with Article 72, as he deems it inaccurate.  

Instead, the same persons entitled to submit the application for an Eu-

ropean Certificate of Succession - namely any person demonstrating a legit-

imate interest – are entitled to challenge any modification, rectification, or 

withdrawal decision (as well as any decision to suspend the effects of a Cer-

tificate).  

Pursuant to Article 72(2), as a result of a challenge:  

1) it is established that the Certificate issued is not accurate; 

2) it is established that the refusal to issue the Certificate was unjusti-

fied. 

In the event referred to in point (1) above, the competent judicial au-

thority shall rectify, modify or withdraw the Certificate (depending on the in-

accuracy ascertained – on this matter, see the relevant Chapter), or ensure 

that it is rectified, modified or withdrawn by the issuing authority, by ordering 

it to do so.  

In the event referred to in point (2) above, the competent judicial au-

thority shall issue the Certificate or ensure that the issuing authority re-as-

sesses the case and makes a fresh decision (and it is logical to assume that 

it shall decide to issue the European Certificate of Succession, although one 

may not exclude the possibility that it might not issue it, this time duly justify-

ing its decision).5 

As it has already been briefly mentioned, this provision allows inferring 

that any decision of the issuing authority not to issue a Certificate under Ar-

ticle 67 shall be justified by the authority, so to allow more rapidly examining 

the reasons underlying its decision.  

So, through the redress procedure, one may obtain an European Cer-

tificate of Succession issued by a judicial authority that may not be the issu-

ing authority of the relevant Member State, but is the competent authority for 

																																																								
pointing out that art 72 implicitly imposes upon each Member State the obligation to 
provide for a new jurisdiction of the court, both in terms of function and territory, if it 
is not an already existing general provision.  

5 It seems appropriate that, even if not expressely provided for, the outcome 
of said events is referred to on the original copy of the challenged certificate, as 
suggested by Barone (n 4)436. 
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challenges. A Certificate so issued shall have the same effects as the Certif-

icate referred to in Article 67, and the judicial authority shall, in that case, be 

subject to the provisions on the keeping of the Certificate, on the issue of 

certified copies, and on the information of the persons concerned.  

The Regulation does not provide for the possibility of further challeng-

ing this decision. However, it may be possible to appeal against it under na-

tional law, by applying ordinary rules of procedure.  

Furthermore, resorting to the redress procedure referred to in Article 

72 (which, in practical terms, is a court plaint) may allow tackling the ‘reverse 

discrimination’ issue mentioned above with reference to the rules on the use 

of the European Certificate of Succession and, in particular, to Article 62, 

pursuant to which the Certificate may only be issued for use in another Mem-

ber State (although it also produces its effects in the State where it has been 

issued), and cannot be used for merely ‘domestic’ successions. There may 

be the case, for instance, of an Italian succession with no cross-border ele-

ments, regulated by the Italian law, with the succession property being en-

tirely located in Italy. In order to demonstrate his status more clearly and 

accurately, the heir applies for an European Certificate of Succession with 

an Italian notary (that is, the competent authority pursuant to Article 64). The 

Italian notary does not issue the Certificate, as he believes he cannot in ac-

cordance with Article 62. This decision may be challenged in court under 

Article 726 and, in court, the legitimacy of the national law provisions not en-

visaging the issue of an European Certificate of Succession to be used for 

merely domestic successions (including when no suitable national certifica-

tions are available) may be challenged.7 

 

2. Suspension of the effects of the Certificate (Article 73) 

																																																								
6 It is anyway a decision made by the issuing authority pursuant to art 67. 

Therefore, as it has been pointed out, it can be challenged in accordance with art 
72. 

7 On this matter, see also Anselmo Barone and Giovanni Liotta, ‘Il Certificato 
successorio interno e il notaio’, in Fondazione Italiana del Notariato and Consiglio 
Nazionale del Notariato italiano (eds) Il Certificato Successorio Europeo (CSE). 
Prime proposte operative [2015], available online and downloadable at: 
<www.fondazionenotariato.it/documenti/files/inevidenza/certificato_successo-
rio_europeo.pdf> accessed 30 November 2015. 
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Pursuant to Article 73 of the Regulation, the effects of the Certificate 

may be suspended. Again, no detailed procedure is provided for, which 

therefore shall be established by national law. 

The effects of the Certificate may be suspended in cases that are 

strictly detailed in Article 73, with reference to the provisions of the previous 

Articles. Actually, suspending the effects is only possible with reference to 

the provisions of Articles 71 and 72. 

In particular, the effects of the Certificate may be suspended: 

a) by the issuing authority, at the request of any person demonstrating 

a legitimate interest, pending a modification or withdrawal of the Certificate 

pursuant to Article 71.  

It shall be possible to modify or withdraw the Certificate where it has 

been established that the Certificate or individual elements thereof are not 

accurate. If that is the case, the issuing authority shall decide – depending 

on the significance of the error and its impact on the overall contents – 

whether to modify the Certificate or, instead, withdraw it. Similarly, the issu-

ing authority shall decide whether to suspend the effects of the European 

Certificate of Succession. 

No suspension is allowed in the event of simple rectification, which only 

concerns clerical errors and, therefore, does not entail any need to suspend 

the effects of the Certificate pending such rectification. 

The suspension request shall probably be submitted together with the 

modification/withdrawal request; however, it may also be possible to file it 

before the modification or withdrawal request.8 

b) By the judicial authority, at the request of any person entitled to chal-

lenge a decision taken by the issuing authority pursuant to Article 72, pend-

ing such a challenge.  

The same persons who may challenge the authority’s decisions (pur-

suant to Article 72(1) and (2), may therefore ask the judicial authority seized 

for the challenge to suspend the effects of the European Certificate of Suc-

cession that is being challenged (the European Certificate of Succession or 

a rectification, modification, or withdrawal decision may be challenged).  

																																																								
8 Wautelet (n 2) 828. 
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This provision obviously aims at avoiding that a certificate that is being 

challenged, that is inaccurate, or whose contents are obsolete continue pro-

ducing its effects pending the proceedings that may entail its modification or 

its withdrawal.  

Pursuant to Article 73(2), the authority deciding whether to suspend 

the effects of the Certificate (that is, the issuing authority or, as the case may 

be, the judicial authority) – which shall be free to decide, and may reject the 

request after assessing its grounds – should it actually decide to suspend 

the effects of an European Certificate of Succession shall, without delay, in-

form all persons to whom certified copies of the Certificate have been is-

sued.9 They shall be informed as quickly as possible as this is the only prac-

tical way to inforce the suspension. As a matter of fact, the persons holding 

the copies, once being informed of the suspension of the effects of the Eu-

ropean Certificate of Succession, shall refrain from using said copies until 

the end of the proceedings. They shall only be able to use them again if the 

contents of the European Certificate of Succession are deemed accurate and 

confirmed.10 

The European legislation does not envisage any form of publicity for 

the Certificates or for the proceedings relating to the latter, including suspen-

sion procedures. Given the significance of the effects of the European Cer-

tificate of Succession, it seems therefore advisable that each Member State 

keep registers, accessible to anyone electronically, if possible, so as to allow 

knowing not only about the existence of a Certificate, but also about any 

challenge thereto or the suspension of its effects.  

Lastly, Article 73 expressly forbids issuing further certified copies of a 

Certificate whose effects have been suspended by the competent authority. 

This, for an obvious reason, which has already been mentioned, that is, 

avoiding that an European Certificate of Succession whose contents are be-

ing ‘verified’ continues being used. 

																																																								
9 Therefore, the judicial authority shall deem itself entitled to ask the issuing 

authority that has issued the Certificate the list of persons to whom certified copies 
of the Certificate have been issued. 

10 Any person informed of the decision to suspend the effects of a Certificate 
shall not be obliged to return his certified copy to the issuing authority; on this matter, 
see Wautelet (n 2) 830. 
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The prohibition to issue further copies is expressly provided for by Ar-

ticle 73 only in the event of a suspension of the effects of the Certificate. 

Therefore, it appears possible to issue certified copies pending a modifica-

tion or withdrawal request, or pending a challenge, when the person con-

cerned has not also asked for the suspension of the effects of the European 

Certificate of Succession, or when the authority has not suspended such ef-

fects after receiving the relevant request. 

Moreover, it is worth highlighting that a decision to suspend the effects 

of an European Certificate of Succession may be challenged pursuant to Ar-

ticle 72(1)(2), but only in the event referred to in point (a), that is, when sus-

pension is decided by the issuing authority, pending a modification or with-

drawal of the Certificate. Pending one of the aforesaid procedures, any per-

son entitled to challenge the decision (that is, in this case, any person 

demonstrating a legitimate interest), may again ask for the suspension of the 

effects, but this time the request shall be addressed to the issuing authority 

(Article 73(1)(b)), referring to Article 72).  
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I. Introduction 
With effect from the ‘magic date’ of 17 August 2015,1 the German 

‘International Succession Law Procedure Act’ (Internationales 

Erbrechtsverfahrensgesetz – IntErbRVG) has come into force.2 This 

                                                            
1 The EU Succession Regulation (650/2012/EU) shall apply to the succession 

of persons who die on or after 17 August 2015, see art 83(1); hereinafter, ISLPA. 
2 Law of 29 June 2015, published in Bundesgesetzblatt (Official Journal of the 

FRG), 2015, I, 1042ff; German text and Explanatory Report available at 
<www.bmjv.de/SharedDocs/Downloads/DE/pdfs/Gesetze/RefE_ErbVO.html> 
accessed 30 November 2015. 
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Act – the ISLPA – is contained in Article 1 of a more complex 

framework act, i.e. the ‘Act on International Succession Law and on 

the Amendment of Provisions on the Certificate of Inheritance’ (Gesetz 

zum Internationalen Erbrecht und zur Änderung von Vorschriften zum 

Erbschein) which also addresses some substantive law issues and 

profoundly modifies the autonomous conflict-of-law rules. The ISLPA 

follows the example of an earlier ‘Act on the Recovery of Maintenance 

in Relations with Foreign States’ (Auslandsunterhaltsgesetz – AUG) of 

2009 (Foreign Maintenance Act)3. The German legislator used the 

2009 Act to implement the Regulation (EC) No 4/2009 on jurisdiction, 

applicable law, recognition and enforcement of decisions and 

cooperation in matters relating to maintenance obligations and other 

instruments of the European Union and international treaties.4 There 

is also an ‘International Family Law Procedure Act’ (Internationales 

Familienrechtsverfahrensgesetz – IntFamRVG) of 20055 by which the 

German legislator implemented important EU Regulations and 

International Conventions in this field.6  

The framework act came into force on 17 August 2015 (§ 22), the 

same day the Succession Regulation (650/2012/EU) became 

                                                            
3 Gesetz zur Geltendmachung von Unterhaltsansprüchen im Verkehr mit 

ausländischen Staaten (Auslandsunterhaltsgesetz - AUG) of 23 May 2011, 
Bundesgesetzblatt 2011, I, 898; English translation available at <www.gesetze-im-
internet.de/englisch_aug/index.html> accessed 30 November 2015; on this Act see 
Marianne Andrae, ‘Das neue Auslandsunterhaltsgesetz’ (2011) NJW 2545ff; 
Burkhard Hess and Stefanie Spancken, ‘Die Durchsetzung von Unterhaltstiteln mit 
Auslandsbezug nach dem AUG’ (2013) FPR 27ff. 

4 Explanatory Report (n 2) 2. 
5 Gesetz zur Aus- und Durchführung bestimmter Rechtsinstrumente auf dem 

Gebiet des internationalen Familienrechts (Internationales 
Familienrechtsverfahrensgesetz - IntFamRVG) of 26 Januar 2005, 
Bundesgesetzblatt 2005, I, 162; English translation available at 
<http://www.gesetze-im-internet.de/englisch_intfamrvg/index.html> accessed 30 
November 2015. 

6 Such as: the Council Regulation (EC) No 2201/2003 concerning jurisdiction 
and the recognition and enforcement of judgments in matrimonial matters and the 
matters of parental responsibility; the Hague Child Protection Convention of 19 
October 1996; the Hague Child Abduction Convention of 25 October 1980; the 
European Custody Convention of 20 May 1980; see s 1 of the Act. 



KINDLER  GERMANY 

JUST/2013/JCIV/AG/4666 549 JUST/2013/JCIV/AG/4666 

applicable. This date applies for the new ISLPA and the single 

amendments to numerous other existing acts.  

 
II. Amendments to the PIL division in the Introductory Act to 

the Civil Code (IACC; EGBGB) 
1. Modification of domestic conflict-of-law rules 
German Private International Law rules are codified in Articles 3 

to 46d of the Introductory Act to the German Civil Code 

(Einführungsgesetz zum Bürgerlichen Gesetzbuch – EGBGB) of 1896. 

Rules on jurisdiction and on enforcement of foreign judgement are in 

the German Code of Civil Procedure (Zivilprozessordnung – ZPO) and 

in the Voluntary Jurisdiction Act of 17 December 2008 (Gesetz über 

das Verfahren in Familiensachen und in den Angelegenheiten der 

freiwilligen Gerichtsbarkeit – FamFG). 

Some supranational instruments, international treaties, and 

conventions deal with the same matters as German domestic statutes. 

They take priority over national provisions on the same subject matter. 

In the field of succession law, the most important of these instruments 

are: the Hague Convention of 5 October 1961 on the Conflicts of Laws 

Relating to the Form of Testamentary Dispositions (cf Article 75 

Regulation No 650/2012); the Consular Agreements between 

Germany and Turkey (28 May 1929); and Germany and the Soviet 

Union (25 April 1958) which applies to the States of the former Soviet 

Union. The same is true for the German-Persian Agreement of 17 

February 1929. 

The previous domestic conflict-of-law rules in Germany used 

nationality as a connecting factor, thus differing fundamentally from the 

new European rules (previous version of Article 25(1) of the 

Introductory Act to the German Civil Code – IACC). Therefore, in the 

case of a foreigner with their last habitual residence in Germany, 

German law applied only in case of renvoi by virtue of the conflict rules 
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of the lex patriae of the deceased (Article 4(1) IACC).7 Professio iuris 

was permitted, but only in favour of German law as far as immovables 

situated in the country were concerned (previous version of Article 

25(2) EGBGB).  

According to Article 25(1) IACC in its previous version, 

succession was governed by the law of the country of which the 

deceased was a national at the time of his death. Regarding 

immovables located within the country, the testator had the power to 

choose, in the form of a testamentary disposition, German law Article 

25(2) IACC. These rules also applied to matters related to succession 

related to a Registered Life Partnership between two persons of the 

same sex (§ 17(1), second sentence IACC). These provisions were 

modified by the Act on International Succession Law (Article 15(3) and 

(4)).8 In fact, due to the external dimension of the Regulation itself 

(Articles 10(1), 11, 20, 34, etc.),9 since 17 August 2015 there is no 

room for domestic conflict-of-law rules in the Member States that 

overlap with the scope of application of the Regulation. 

In principle, the applicable succession law governed the 

succession as a whole, or in other words, all of the property forming 

part of the estate, irrespective of the nature of the assets and 

regardless of whether the assets are located inside or outside 

                                                            
7 As to renvoi in international succession cases, see Peter Kindler, ‘sub F (Der 

internationale Erbfall)’ in Klaus Michael Groll (ed), Praxishandbuch 
Erbrechtsberatung, (3rd edn Otto Schmidt 2010) para 73ff. 

8 Explanatory Report (n 2) 69. 
9 Recitals Nos 37 and 57 of the Regulation; Alberto Malatesta, Stefania 

Bariatti, and Fausto Pocar (eds), The External Dimension of EC Private International 
Law in Family and Succession Matters (Cedam 2008); Peter Kindler, ‘Vom 
Staatsangehörigkeits- zum Domizilprinzip: Das künftige internationale Erbrecht der 
Europäischen Union’ [2010] IPRax 44ff; ‘La legge regolatrice delle successioni nella 
proposta di regolamento dell’Unione Europea: qualche riflessione in tema di 
carattere universale, rinvio e professio iuris’ [2011] RDI 422ff; ‘From Nationality to 
Habitual Residence: Some Brief Remarks on the Future EU Regulation on 
International Successions and Wills’, in Katharina Boele-Woelki and others (eds), 
Convergence and Divergence in Private International Law – Liber Amicorum Kurt 
Siehr, 2010, 223ff. 
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Germany (single-scheme concept, Nachlasseinheit). However, the 

laws of another country may govern the inheritance of real estate 

located in another country, depending on the circumstances. As 

pointed out above, all foreign nationals could choose German law as 

the law applying to all real estate located in Germany. This results, 

however, in a scission (Nachlassspaltung) if a different law applies to 

the remainder of the deceased’s estate (real estate abroad, personal 

property). 

As pointed out above, by virtue of Article 25(1) EGBGB (previous 

version), testate and intestate succession was governed by the law of 

the State of which the deceased was a national at the time of death. 

This basic rule was subject to several exceptions: 

- A renvoi provided for by foreign law had to be followed (Article 

4(1) EGBGB). Thus, German courts applied German law if a foreigner 

died domiciled in Germany and the conflict-of-law rules of his national 

law would refer to the law of his last domicile or if immovable property 

of the estate was located in Germany and the foreign law governing 

succession under German law applied the lex rei sitae to immovables. 

- The deceased could choose German law by testamentary 

disposition for immovable property located in Germany (Article 25(2) 

EGBGG). 

- Under Article 3a(2) EGBGB (formerly Article 3(3) EGBGB), 

where Article 25(1) EGBGB referred to the succession law of a 

country, this did not relate to assets which were not located in that 

country and were governed by special provisions under the law of the 

country where they were located. 

- The form requirements for testamentary dispositions were 

governed by the Hague Convention of 1961 on the Law Applicable to 

the Form of Wills. Germany applied its rules also to the form 

requirements of other kinds of dispositions of property upon death, for 

example, agreements as to succession (Article 26 EGBGB, previous 
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version). 

Pursuant to Article 6 EGBGB, a German court shall not apply a 

provision of the law of another country where its application would lead 

to a result that is manifestly incompatible with the fundamental 

principles of German law. In particular, inapplicability ensues, if its 

application would be incompatible with civil rights. This principle of 

ordre public has some importance in succession cases, as the 

analysis of case law shows (e.g. discrimination among heirs on the 

grounds of their religion or sex). 

In international succession cases until 16 August 2015, German 

courts had probate jurisdiction, if: 

- The deceased was domiciled or had his residence in Germany 

at the time of death (§ 343(1) read with § 105 FamFG); or 

- The deceased was a German national at the time of death (§ 

343(2) read with § 105 FamFG); or 

- If a foreigner domiciled abroad left property located in Germany, 

but this jurisdiction is limited, however, to the portion of the estate 

located in Germany (§ 343(3) read with § 105 FamFG). 

Foreign probate decrees were recognized under § 109 FamFG.  

The new English version of Article 25 IACC reads as follows: 

‘Article 25. Succession upon death. Insofar as succession upon 

death is not covered by the scope of the Regulation (EU) No 650/2012, 

chapter III of that Regulation applies accordingly’. 

 

2. Formal validity of dispositions of property upon death 
Pursuant to Article 27 of the Regulation, a disposition of property 

upon death made in writing shall be valid as regards form if its form 

complies with the law indicated by a broad variety of connecting 

factors. Connecting factors include the State in which the testator 

makes the disposition, the nationality of the testator, the domicile or 

habitual residence of the testator, the location of immovable property, 
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etc.  

As pointed out in Article 75(1) of the Regulation, however, the 

Regulation should not affect the application of international 

conventions to which one or more Member States are party. In 

particular, Member States that are Contracting Parties to the Hague 

Convention of 5 October 1961 on the Conflicts of Laws Relating to the 

Form of Testamentary Dispositions shall continue to apply the 

provisions of that Convention instead of Article 27 of the Regulation 

with regard to the formal validity of wills and joint wills. This Convention 

has been ‘adopted’ by the German legislator in Article 26(1)-(3) IACC 

(previous version of 1986). The 2015 reform contains a less wordy 

reference to the Convention in Article 26(1) IACC, and the Explanatory 

Report refers explicitly to Article 75(1) of the Regulation.10 

The Hague Convention does not refer to agreements as to 

succession (Erbvertrag, pact successoral, patto successorio), Article 

27 of the Regulation does. In this regard, Article 75 of the Regulation 

leaves no room for domestic provisions or conventional rules. This is 

why Article 26(4) IACC had to be modified.11 Previously, that provision 

declared the conflict-of-law rules on wills – Article 26(1)-(3) IACC – as 

applicable also to agreements as to succession. The new IACC simply 

clarifies – in Article 26(2) IACC – that Article 27 of the Regulation 

determines the law applicable to the formal validity of agreements as 

to succession.12 

The new English version of Art 26 IACC reads as follows: 

Article 26. Form of dispositions of property upon death. (1) In 

accordance with Article 3 of the Hague Convention of 5 October 1961 

on the Conflicts of Laws Relating to the Form of Testamentary 

Dispositions (…), a disposition of property upon death, even if it was 

                                                            
10 Explanatory Report (n 2) 69. 
11 Explanatory Report (n 2) 69. 
12 Explanatory Report (n 2) 69. 
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made by several persons in the same deed or if it revokes an earlier 

disposition of property upon death, shall be valid as regards form if its 

form complies with the law applicable to the succession or with the law 

which would have been applicable to the succession of the person who 

made the disposition if he had died on the day on which the disposition 

was made. The further provisions of the Hague Convention remain 

unaffected.  
(2) The form of other dispositions of property upon death is 

governed by Article 27 of the Regulation (EU) No 650/2012. 
Pursuant to the previous version of Article 26(5), first sentence 

IACC the substantive validity of a disposition of property upon death 

and its binding force were governed by the law that would have been 

applicable to the succession at the time the disposition was made. The 

provision referred to the hypothetical succession rules (loi successorial 

hypothétique; Errichtungsstatut). The new Article 26(1), first sentence 

IACC maintains this. 

Under the previous version of Article 26(5), second sentence 

IACC, the testamentary capacity, once it had been acquired, was not 

be adversely affected by the acquisition or loss of legal status as a 

German. New provisions have repealed this approach.13 In fact, under 

Article 26(1)(a) of the Regulation the capacity of the person making a 

disposition of property upon death pertains to the substantive validity 

of such a disposition.  

 

III. The International Succession Law Procedure Act (ISLPA) 
1. General outset; venue 
The ISLPA has 47 sections and comprises six divisions. Division 

1 is on the scope of application; Division 2 is on civil disputes; Division 

3 is on the enforcement and recognition of foreign decisions; Division 

                                                            
13 Art 15(5)(c) of the Act on International Succession Law and on the 

Amendment of Provisions on the Certificate of Inheritance. 
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4 is on the reception of declarations and the appropriation right in case 

of estates without a claimant; Division 5 is on the European Certificate 

of Succession; and Division 6 is on the authenticity of instruments. 

Commentators have criticized the 2014 proposal because it does not 

address the application of international conventions to which Germany 

is party and which concern matters covered by this Regulation; this 

regards in particular the succession of Turkish, Iranian, and Russian 

citizens.14 In addition, the law of 29 June 2015 does not mention the 

international texts. Article 3(2) EGBGB is used to derived their 

prevailing nature. 

Divisions 1 and 2 of the ISLPA are only one section each. § 1 is 

on the scope of application contains a simple reference to the 

Succession Regulation and repeats Recitals Nos 82 and 83 according 

to which Ireland, the UK and Denmark are not taking part in the 

adoption of the Regulation and are not to be regarded as ‘Member 

States’ for the application of the Regulation.  

§ 2 defines the venue in case of civil disputes, i.e. the territorial 

jurisdiction that is within the competence of the Member States (Article 

2 of the Regulation). This provision also applies as far as the territorial 

jurisdiction for the issuing of a European Certificate of Succession is 

concerned (§ 34(1), first sentence ISLPA).  

The basic rule is that last habitual residence of the deceased 

determines territorial jurisdiction whenever the general jurisdiction of 

the German courts follows from Article 4 of the Regulation (§ 2(1) 

                                                            
14 See Daniel Lehmann, ‘Der Referentenentwurf für ein Begleitgesetz zur 

EuErbVO’ [2014] ZEV 232ff. The differences with respect to the conflict-of-law rules 
of the Regulation result in a possible fragmentation of the succession, i.e. the 
definition of several bodies of assets, each one subject to a different law may result 
in a different determination of heirs and their respective shares, and the division and 
liquidation of the succession. In addition, under these Conventions there is no 
possibility for the testator to choose the applicable law. For further details see 
Thomas Wachter, ‘Europäische Erbrechtsverordnung in der Gestaltungspraxis’ 
(2014) ZNotP 2, 8ff. 
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ISLPA).15 In certain cases, territorial jurisdiction lies with the court in 

whose district the deceased had his last habitual residence in 

Germany. § 2(2)(a) ISLPA refers to this criterion if German courts have 

international jurisdiction in accordance with Article7(a) of the 

Regulation. Under this provision, the courts of a Member State whose 

law had been chosen by the deceased pursuant to Article 22 shall 

have jurisdiction to rule on the succession if a court previously seized 

has declined jurisdiction in the same case pursuant to Article 6. The 

last habitual residence of the deceased in Germany is also the criterion 

for determining territorial jurisdiction in case of subsidiary international 

jurisdiction based on the location of assets of the deceased in 

Germany (Article 10 of the Regulation) and in case of a forum 

necessitatis jurisdiction as defined in Article 11 of the Regulation. If the 

deceased never had a habitual residence in Germany, territorial 

jurisdiction lies with the Schöneberg Local Court in Berlin (§ 2(2)(b) 

ISLPA).  

§ 2 No. 3 refers to choice-of-court agreements and primarily 

points to the court the parties agreed upon (lit. a). In the case of an 

international choice-of-court agreement conferring jurisdiction on the 

courts of Germany without indicating any specific court, § 2(2) applies, 

and points primarily to the last habitual residence criterion (§ 2(3) 

ISLPA).  

 

2. Enforcement and recognition of foreign decisions 
a) General aspects 
Division 3, the longest division of the ISLPA (§§ 3-33) is entitled 

                                                            
15 The current regime of territorial and international jurisdiction in succession 

matters is based on domicile (Wohnsitz) and not on habitual residence 
(gewöhnlicher Aufenthalt), see Peter Kindler, ‘La nuova disciplina della giurisdizione 
del giudice tedesco in materia successoria’, in Maria Caterina Baruffi and Ruggiero 
Cafari Panico (eds), Le nuove competenze comunitarie. Obbligazioni alimentari e 
successioni (Cedam 2009) 223ff. 
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‘Enforcement of Foreign Decisions; Recognition’. Especially in this 

field, the provisions of the ISLPA largely follow the example of the 

Foreign Maintenance Act.16 Spain has recently enacted similar 

provisions.17 

 
b) Translation requirements  
The first remarkable provision is § 4(3) ISLPA18 and states that if 

the application for recognition or enforcement is not in German,19 the 

court may require the applicant to furnish a true and correct translation, 

confirmed by a person who is qualified to do so in a Member State or 

in another Contracting Party. The obligation to furnish a translation 

safeguards the right of the addressee to be heard before court. It goes 

beyond Article 8(1) of the EU Service Regulation20 under which the 

addressee of a document may refuse to accept service or may return 

the document to the receiving agency if it is not in a language the 

addressee understands, is not accompanied by a translation, or is not 

in the official language of the Member State addressed. 

 

3. Reception of declarations; appropriation right in case of 
estates without a claimant 

a) Acceptance or waiver of the succession 
Pursuant to Article 13 of the Regulation, the courts of the Member 

State of the habitual residence of any person who, under the law 

applicable to the succession, may make, before a court, a declaration 

concerning the acceptance or waiver of the succession, legacy, or 

                                                            
16 Explanatory Report (n 2) 44. 
17 Ley 29/2015, de 30 de julio, de cooperación jurídica internacional en 

materia civil. Disposición final vigésima sexta. (Boletín Oficial del Estado Núm. 182 
Viernes 31 de julio de 2015 § I. Pág. 65906). 

18 Following the example of s 36 Foreign Maintenance Act. 
19 As foreseen by s 184 of the Courts Constitution Act (GVG). 
20 Regulation (EC) No 1393/2007 on the service in the Member States of 

judicial and extrajudicial documents in civil or commercial matters (service of 
documents) [2007] OJ L 324/79. 
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reserved share, shall have jurisdiction to receive such declarations. 

Such jurisdiction requires that under the law of that Member State, a 

person may make such declarations before a court. The same rule 

applies to a declaration designed to limit the liability of the person 

concerned in respect of the liabilities under the succession. In the 

Recitals (No 32) we read that this jurisdiction was created in order to 

‘simplify the lives’ of heirs and legatees habitually resident in a Member 

State other than that in which the succession is being settled. Article 

13 of the Regulation is relevant for Germany because the German Civil 

Code provides for the acceptance and the waiver of a succession (§ 

1945 BGB).21 According to § 31, first sentence ISLPA the territorial 

competence to receive such declarations lies with the court in whose 

district the declaring person has his habitual residence.  

The persons choosing to make declarations in the Member State 

of their habitual residence must inform the court or authority settling 

the succession underlying such declarations.22 Strangely enough, 

under the Regulation there is no obligation of the court receiving the 

declaration to inform the courts that are settling the succession of the 

declaration made. This is why § 31, second sentence ISLPA obliges 

the German court to issue a confirmation of the timing and the contents 

of the declaration of its own motion. The person who has declared the 

acceptance or waiver etc. may use it to inform the courts which are 

dealing with the succession of the declaration made. 

 
b) Appropriation right in case of estates without a claimant 
Under Article 33 of the Regulation, if under the law applicable to 

the succession there is no heir or legatee for any assets under a 

disposition of property upon death, and no natural person is an heir by 

operation of law, the application of the law shall not preclude the right 

                                                            
21 Explanatory Report (n 2) 48. 
22 See Recital No 32 of the Succession Regulation. 
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of a Member State to appropriate the assets of the estate located on 

its territory. The appropriation right is subject to the creditors entitled 

to seek satisfaction of their claims out of the assets of the estate as a 

whole. The right of the State to appropriate prevails over the right of 

the State whose laws govern the succession.23 

In German substantive law, the appropriation right of the State in 

case of estates without a claimant is in § 1936 BGB. This provision 

applies in case the conflict-of-law rules of the Regulation (Articles 20ff) 

point to German as the law applicable to the succession. If foreign law 

applies, there is no appropriation right. § 32 ISLPA creates such a right 

in accordance with Article 33 of the Regulation.  

There is a delicate question related to Article 33 of the Regulation 

insofar as this provision excludes national appropriation rights also in 

cases where there is a legatee. This can only mean a legacy by which 

the assets are transferred to the legatee, i.e. with effects in rem (cf 

Article 23(2)(e) of the Regulation). This is the case under French or 

Italian law, but not under German law where the legatee only has an 

obligational claim against the heir to transfer ownership of the asset.24 

Furthermore, in the past German courts did not recognize the transfer 

of title related to a foreign law legacy.25 The legislator expects that 

under the Regulation they will adapt such a legacy in conformity with 

Article 31 of the Regulation and treat it as a legacy with merely 

obligational effects. This position is based on Article 1(2)(k) of the 

Regulation under which the nature of rights in rem shall be excluded 

                                                            
23 Explanatory Report (n 2) 48: ‘Die ErbVO räumt damit im Konfliktfall dem 

„Aneignungsstaat“ Vorrang vor dem „Erbenstaat“ ein’; Patrick Wautelet, ‘Article 33’ 
in Andrea Bonomi and Patrick Wautelet (eds), Le droit européen des successions. 
Commentaire du Règlement n°650/2012 du 4 juillet 2012 (Éditions Bruylant 2013) 
paras 15ff (505 ff): ‘La priorité de l’État territorial’. 

24 For details see Patrick Wautelet, ‘Article 31’, in Andrea Bonomi and Patrick 
Wautelet (eds), Le droit européen des successions. Commentaire du Règlement 
n°650/2012 du 4 juillet 2012 (Éditions Bruylant 2013) para 13, 484f. 

25 German Federal Court of Justice, Judgment of 28 September 1994, [1995] 
NJW 58, see Heinrich Dörner, ‘Keine dingliche Wirkung ausländischer 
Vindikationslegate im Inland’ [1996] IPRax 28ff. 
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from the scope of the Regulation.26 The argument is not entirely 

convincing: A legacy in rem is not a right in rem; it is a way to acquire 

title27 and as such – see Article 23(2)(e) of the Regulation – is 

regulated by the law applicable to the succession.28 

 

4. European Certificate of Succession 
Division 5, the second largest division of the International 

Succession Law Procedure Act (§§ 33-44) contains detailed rules for 

the application of the provisions of the Succession Regulation related 

to the European Certificate of Succession (Articles 62ff of the 

Succession Regulation).  

 

a) European Certificate of Succession (ECS) and German 
Erbschein (Certificate of Inheritance)  

Before going into the details of Division 5 ISLPA, I should like to 

draw the reader’s attention to the amendments to the provisions of the 

Civil Code referred to the certificate of inheritance (Erbschein). These 

amendments are not contained in the ISLPA itself, but in in § 16 of the 

framework law. In § 2353 et seq. BGB, German law foresees a 

Certificate of Inheritance. The framework law only disposes a 

‘transplant’ of certain procedural provisions from the BGB to the 

Voluntary Jurisdiction Act;29 as to substance, there was no change. 

                                                            
26 Explanatory Report (n 2) 49; some foreign authors see no basis for this: 

Patrick Wautelet, ‘Article 31’, in Andrea Bonomi and Patrick Wautelet (eds), Le droit 
européen des successions. Commentaire du Règlement n°650/2012 du 4 juillet 
2012 (Éditions Bruylant 2013) para 13, 485. 

27 See art 922 of the Italian Civil Code; Franz Gärtner, Die Behandlung 
ausländischer Vindikationslegate im deutschen Recht (CH Beck 2014) 83-87.  

28 Cf Recital No 15: ‘This Regulation should allow for the creation or the 
transfer by succession of a right in immovable or movable property as provided for 
in the law applicable to the succession.’; Patrick Wautelet, ‘Article 1’, in Andrea 
Bonomi and Patrick Wautelet (eds), Le droit européen des successions. 
Commentaire du Règlement n°650/2012 du 4 juillet 2012 (Éditions Bruylant 2013) 
paras 109-111, 121-122. 

29 Explanatory Report (n 2) 70, referring to §§ 2354ff BGB. 
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Article 62(3) of the Regulation makes clear that the European 

Certificate of Succession (ECS) shall not take the place of internal 

documents used for similar purposes in the Member States, e.g. the 

German Erbschein. In the future, the German Certificate of Inheritance 

and the European Certificate of Succession will coexist.  

There are differences in the effects of the certificates, especially 

regarding the protection of third parties, such as a bank where the de 

cuius held a bank account. Article 69(2) of the Regulation, assumes 

that the person mentioned in the European Certificate of Succession 

as the heir, legatee, executor of the will, or administrator of the estate 

has the status mentioned in the Certificate and holds the rights or the 

powers stated in the Certificate. Furthermore, pursuant to Article 69(3) 

of the Regulation, any person who, relying on the information certified 

in a Certificate makes payments or transfers property to a person who 

is authorized by the Certificate to accept payment or property shall be 

considered to have transacted with a person with authority to accept 

payment or property. Finally, pursuant to Article 69(4) of the 

Regulation, where a person authorized by the Certificate to dispose of 

succession property disposes of such property in favour of another 

person, that other person will have transacted with a person with 

authority to dispose of the property concerned. In both cases – Article 

69(3) and (4) of the Regulation – there is no protection if the third party 

knew that the contents of the Certificate was not accurate or was 

unaware of such inaccuracy due to gross negligence. Gross 

negligence might be established when the third party should have 

known about the existence of a will according to which the person 

mentioned in the ECS was not the heir of the deceased; the same is 

true when the third party had heard about a proceeding aiming at the 

withdrawal of an existing ECS.30 

                                                            
30 As to the latter case, see Andrea Bonomi, ‘Article 69’ in Andrea Bonomi and 

Patrick Wautelet (eds), Le droit européen des successions. Commentaire du 
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Under § 2366, 2367 BGB, the protection of the third party goes 

further. There is no investigative requirement for the third party 

regarding the accuracy of the certificate. Even gross negligence 

regarding the inaccuracy of the Certificate of Inheritance does not 

exclude the third party’s protection. If a person acquires an asset from 

the person named in the Certificate of Inheritance as heir, by a legal 

transaction, that person acquires a right in such an asset, or a release 

from a right belonging to the estate. The contents of the Certificate of 

Inheritance are assumed to be correct, unless he knows of the 

incorrectness or knows that the court has demanded the return of the 

certificate of inheritance for incorrectness. The same rule applies in 

case of a payment to the person named as heir in the Certificate of 

Inheritance. The idea is that the certificate is highly trustworthy 

because a court issues the certificates on the grounds of a formalized 

procedure.31 This is why the third party does not have to investigate 

about its accuracy. He can rely blindly on the Certificate of Inheritance.  

These rather far-reaching provisions on third party protection are 

not subject to any modifications in the framework law (cf Article 16).32 

This means that, in the case of assets of the deceased located in 

Germany, the incentive for the applicant is to request a German 

Erbschein rather than a European Certificate of Succession.  

 

b) Territorial jurisdiction for the issuing of an ECS 
As to the territorial jurisdiction, under § 34(1), first sentence, 

ISLPA the court indicated in § 2 (see above, 1.) will issue the European 

Certificate of Succession. In general, the competence lies with the 

court in whose district the de cuius had his last habitual residence. This 

rule is in line with the new criteria for determining the territorial 

                                                            
Règlement n°650/2012 du 4 juillet 2012, (Éditions Bruylant 2013), para 54, 800. 

31 Jörg Mayer, ‘§ 2366’ in Münchener Kommentar zum BGB, (6th edn CH Beck 
2013) paras 26ff. 

32 Explanatory Report (n 2) 70. 
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jurisdiction for the issuing of a (domestic) Certificate of Inheritance 

(Erbschein) under § 343(2) Voluntary Jurisdiction Act.33 

The court that issued the Certificate is responsible for: decisions 

regarding the rectification, modification, or withdrawal of the Certificate 

(Article 71 of the Regulation); issuing certified copies (Article 71 of the 

Regulation); and suspending the effects of the Certificate (Article 73 of 

the Regulation) (§ 34(1), second sentence ISLPA). This rule is based 

on the proximity to the subject matter.34 

 

c) Translation requirement and other general aspects of the 
procedure 

Pursuant to § 35(1) ISLPA, the Voluntary Jurisdiction Act 

(FamFG) governs the rules of procedure for the issuing of the 

European Certificate of Succession subject to the specific provisions 

contained in the ISLPA. Just like in the case of a request for the 

enforcement or recognition of a foreign decision – §4(3),see above at 

2 b – if an application is not drawn up in German , the court may require 

the applicant to furnish a confirmed translation.  

 

d) Statutory declaration in lieu of an oath 
§ 36 ISLPA refers to Articles 65 and 66 of the Regulation that 

deal with the application for a Certificate and its examination by the 

court. Pursuant to § 66(3) of the Regulation, the issuing authority may 

require that declarations be under oath or by a statutory declaration in 

lieu of an oath, if its own law provides for this.35 § 36(2), first sentence 

ISLPA obliges the applicants to state in a declaration in lieu of an oath 

(Eidesstattliche Versicherung) that to their knowledge no 

circumstances exist that hinder the truthfulness of their statements 

                                                            
33 Explanatory Report (n 2) 50. 
34 Explanatory Report (n 2) 50-51. 
35 Explanatory Report (n 2) 51. 
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(e.g. a disposition of property upon death that differs from the 

applicant’s request). Under § 156 of the German Criminal Code, 

whosoever before a public authority competent to receive a 

declaration in lieu of an oath, falsely makes such a declaration or 

falsely testifies while referring to such a declaration shall be liable to 

imprisonment not exceeding three years or a fine. 

 

e) Recording of succession property in the land register 
Pursuant to Article 69(5) of the Regulation, the European 

Certificate of Succession shall constitute a valid document for the 

recording of succession property in the relevant register of a Member 

State, e.g. the land register (in Germany the Grundbuch). To date the 

German Land Register Act (Grundbuchordnung, GBO) requires that 

the registration of the heir of the deceased owner of a piece of land 

prove the succession by presenting a Certificate of Inheritance (§ 

35(1) GBO). The amendment of that provision includes also the 

European Certificate of Succession.36 

No amendment of the Land Register Act has been enacted with 

respect to Article 63(2)(b) of the Regulation. According to this provision, 

the Certificate may demonstrate the attribution of a specific asset forming 

part of the estate to the heir(s) or, as the case may be, the legatee(s) 

mentioned in the Certificate. Firstly, this rule refers to directions by the 

testator for partitioning of the estate. In this regard, under § 2048 BGB 

the testator may give directions for the partitioning related to single assets 

by testamentary disposition (Teilungsanordnung). Under German law, 

these directions do not have any effect in rem. Secondly, Article 63(2)(b) 

of the Regulation refers to legacies in rem as foreseen in French or Italian 

law.37 According to the authors of the proposal, such dispositions have 

no effect in rem if the immovable asset is in Germany, and this is why the 

                                                            
36 Explanatory Report (n 2) 59. 
37 See above (n 24). 
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Land Register act is not subject to any amendment in this regard. As 

pointed out above (at para 2(d)), this German antagonism towards the 

acquisition of single assets under foreign law is not entirely convincing 

(Recital No 15 of the Regulation).  

Example: An Italian national with habitual residence in Germany 

chooses Italian law as the law to govern his succession (Article 22 

Succession Regulation). With regard to immovable property located in 

Germany, the will contains a legacy in favour of his aunt, as defined in 

Article 649(2) Codice Civile (‘Quando oggetto del legato è la proprietà 

di una cosa determinata o altro diritto appartenente al testatore, la 

proprietà o il diritto si trasmette dal testatore al legatario al momento 

della morte del testatore’)38. 

Currently, German courts would not accept the in rem effect of 

such a legacy. In the example, the aunt of the deceased (legatee) 

would have to claim the transfer of the property from the heirs. In the 

meantime, the heirs could dispose of the property and be liable only to 

damages regarding the legatee! 

 

IV. Summary 
The ISLPA is a necessary step to implement the EU Succession 

Regulation in Germany. 

1. The reform repeals the principal domestic conflict-of-law rule 

(II 1) and restricts the scope of application of the conflict-of-law rule for 

matters of form to wills, leaving agreements as to succession to the 

Regulation (II 2). 

2. The ISLPA rules on territorial jurisdiction use the habitual 

residence of the deceased as the primary criterion (III 1). This is in line 

with the Regulation. 

                                                            
38 English translation: ‘If the object of the legacy is the property of a specific 

asset or another right belonging to the testator, such property or right passes from 
the testator to the legatee at the moment of the death of the testator.’ 



KINDLER  GERMANY 

JUST/2013/JCIV/AG/4666 566 JUST/2013/JCIV/AG/4666 

3. As far as the recognition and enforcement of foreign decisions 

and requests for the issuing of an ECS are concerned, the court may 

require the foreign applicant to furnish a translation into German (III 2 

b, III 4 c). 

4. In case of acceptance or waiver of the succession, the 

Regulation foresees no obligation of the court receiving the declaration 

to inform the courts that are settling the succession of the declaration 

made. It is welcome that the ISLPA obliges the German court to issue 

a confirmation of the timing and the contents of the declaration of its 

own motion (III 3 a). 

5. The creation of an appropriation right in the case of estates 

without a claimant under foreign law fills a gap; it is however not 

convincing to deny the effect in rem of foreign law legacies related to 

assets located in Germany (III 3 b). 

6. The ECS is less protective regarding third parties than a 

German certificate of inheritance (Erbschein). Under German law, a 

third party acquiring title from or making a payment to a person 

erroneously classified as heir in the certificate is protected even in 

case of gross negligence. By consequence, with respect to assets 

located in Germany, the heir will request the issuing of a German 

Erbschein rather than of an ECS (III 4 a). 

7. Territorial jurisdiction for the issuing of an ECS is largely based 

on the last habitual residence of the deceased (III 4 b). 

8. In case of a false declaration in lieu of an oath in the course of 

an application for the issuing of an ECS, German law provides for 

severe punishment (III 4 d). 

9. As to the recording of succession property in the land register, 

the ECS is treated equally to the German Certificate of Inheritance 

(Erbschein); also in this regard German law must be criticized because 

it denies the effect in rem of foreign law legacies related to assets 

located in Germany (III 4 e; III 2 d). 
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I. About the diversity in the Spanish law of succession and 
the changes on it as a consequence of the Regulation (EU) 
650/2012 

1. Spain comprises several territorial units each of which 
has its own rules of law in respect of succession  
                                                            

1 ORCID Code: 0000-0003-0885-2286. 
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The Spanish legislative power is pluri-institutional. It is shared 

between the National Parliament (Cortes Generales) and the sixteen 

Autonomous Communities Parliaments (Parlamentos de las 

Comunidades Autónomas, hereinafter ‘CCAA’). The distribution of 

powers between the State and the Autonomous Communities is based 

on the distinction between the exclusive powers of the State and the 

Autonomous Communities. Article 149 of the Spanish Constitution 

1978 relates the exclusive powers of the ‘Cortes Generales’, and 

Article 148 of the Spanish Constitution relates the exclusive powers 

that the Statutes of each CCAA had reserved to it CCAA. Thus, 

accordingly to the subject, the power to legislate about it would 

correspond to the ‘Cortes Generales’ or to the ‘Parlamentos of the 

CCAA’. Nevertheless, it must be qualified that, the ‘Cortes Generales’ 

can share the power to legislate certain subjects of it exclusive 

competence with the ‘Parlamentos of the CCAA’. It must be said also 

that the general subject ‘Civil legislation’ is, properly, an exclusive 

competence of the ‘Cortes Generales’, but, strictly, they only have the 

power to legislate exclusively about the next subjects: application and 

effectiveness of legal provisions, civil relations arising from the forms 

of marriage, keeping of records and drawing up to public instruments, 

bases of contractual law, rules for resolving conflicts of law. It must be 

known that Article 149(1)(1) recognizes to the Cortes Generales the 

power to regulate the ‘basic conditions guaranteeing the equality of all 

Spaniards in the exercise of their constitutional rights’; between them 

the right to marry (Article 32 of the Spanish Constitution), and the right 

to the private property and the right to inheritance. 

‘The ‘Cortes Generales’ has also the power to legislate about the 

so called ‘sources of Law’, but, always, they must legislate in 

conformity with the rules of traditional charters (fueros) or special laws. 

That means to recognize power to legislate in that subject to the CCAA 
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that previously to the Constitution (1978) had in its own civil Law 

provisions about the ‘sources of Law’, but only to preserve, modify and 

develop them. 

About the power to legislate in the other subjects than takes part 

of the ‘Civil Law’, it would be of the ‘Cortes Generales’ or of the 

‘Parlamentos of the CCAA’ depending on the next criterion: a) CCAA 

would legislate about ‘Civil legislation’ if, in its respective Statutes, they 

had assumed the power to legislate about it,2 b) If they assumed that 

power to legislate, the CCAA would be able to legislate about those 

subjects that they had legislation before the Constitution of 1978 

(called foral or special law), c) Those CCAA only have the power to 

legislate in order to preserve, modify or develop the subjects regulated 

by its own ‘civil law, foral or special’, and also the called ‘related 

subjects’.3 

From the internal Spanish Law prospective, the Succession 

Regulation regulates subjects that affects only to the exclusive 

competence of the ‘Cortes Generales’. Thus, the Succession 

Regulation does not affects to internal rules about territorial, 

interpersonal e internal conflicts of Law (in that sense see Articles 36-

38 Succession Regulation)’. 

                                                            
2 Next CCAA had assumed in its Statutes power to legislate about ‘civil law’ 

(by alphabetic order): Aragón, Balearic Islands, Catalonia, Galicia, Navarra y País 
Vasco. All those CCAA have regulation about the right of inheritance and 
Succession. 

The case of Extremadura: only power to legislate to the specific subject of the 
called ‘Fuero del Baylío’, that contains rules about a kind of matrimonial property 
regime. 

The case of Valencia: power to legislate only about ‘historic lease of agrarian 
unmovable goods’. About its power to legislate about subjects regulated by the ‘Foral 
Law’ repealed by the Decree of ‘Nueva Planta’ of 29 June 1707, it is pending to be 
resolve by the Constitutional Court, in the case about the constitutionality of the 
‘Matrimonial property regime Act’ of Valencia. Valencia has no rules about the Law 
of Successions.  

3 In this sense, see Judgements of the Constitutional Court 88/1993, 12 March 
1993, and 156/1993, 16 May 1993. In those judgements was said that the field of 
the legislative power referred to the word ‘development’, was delimitated by the 
‘Compliaciones’ and the ‘related subjects’. 
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2. The professio iuris, the most relevant change 
However, Succession Regulation affects to the Spanish internal 

rules about the freedom of the Spanish people to choose the 

applicable law to its succession. In concrete, in the case when they 

have been stablished its residence out of Spain. Until 17 August 2015, 

Article 9(8) of the Spanish Civil Code (hereinafter ‘CC’) said, that 

‘Succession mortis causa shall be governed by the national law of the 

decedent at the time of his death, whatever the nature of the property 

and the country in which it is located’. 

‘As it is well known, one of the principal news of Succession 

Regulation is that it allows to the EU citizens – where Succession 

Regulation is applicable – to choose the law (professio iuris) to govern 

his/her succession as a whole. Nevertheless, Succession Regulation 

delimitates the field of the freedom of the testator to choose the 

applicable law, because he/she only can choose ‘the law of the State 

whose nationality he possesses at the time of making the choice or at 

the time of death’.  

Finally, Succession Regulation requires that the choice of law 

shall be made expressly in a formal declaration ‘of a disposition of 

property upon death’, although it also is admitted that it ‘shall be 

demonstrated by the terms of such a disposition’ (Article 22 

Succession Regulation).  

In conclusion, the Succession Regulation has affected directly 

the applicability of Article 9(8) CC, because Spanish people, when 

residing out of Spain, they would be able to choose the law that would 

govern his/her succession, between the law of their nationality, when 

making the choice, or the law of their nationality at the time of death’. 

 

3. RS Rules in absence of profession iuris. Criteria to 
determine the habitual residence 
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Related also with the determination to the applicable law to the 

succession of a European citizen as a whole, Succession Regulation 

prevents the case in which the deceased has not done the professio 

iuris. In that case Succession Regulation provides – as a general rule 

– that ‘the law applicable to the succession as a whole shall be the law 

of the State in which the deceased had his habitual residence at the 

time of death’ (Article 21(1) Succession Regulation).  

Nevertheless, Succession Regulation allows to be demonstrate 

that the deceased ‘was manifestly more closely connected with’ a 

State other than the State in which he/she had his habitual residence 

at the time of death. In that case, the law applicable to the succession 

shall be the law of that State (Article 2(2) Succession Regulation).4 

Traditionally, Spanish law has resolved this question applying the 

law of the State where the deceased had he/she domicile in the 

moment of his death. And Article 40 CC considers that ‘The domicile 

of natural persons for the purposes of the exercise of civil rights and 

the performance of civil obligations shall be their place of habitual 

residence’. 

By comparing Article 40 CC with Article 21(2) Succession 

Regulation, it can be concluded that Succession Regulation has not 

modified the criterion of the ‘domicile’. Nevertheless, Succession 

Regulation had established specific criteria in order to decide the 

habitual residence of the deceased. Those criteria integrate the 

Spanish law, and, in that sense, it can be said that Succession 

Regulation modifies Spanish law.  

                                                            
4 See also Lorenzo Prats Albentosa, ‘El Derecho civil de sucesiones de la 

Unión Europea: El Reglamento (UE) 650/2012’, (29 October 2015) 8635 La Ley, 
with bibliographic references about Spanish literature about this subject until October 
2015. After this moment have wrote also about this subject Guillermo Palao Moreno, 
‘Ad Arts. 21, 22’, in José Luis Iglesias Buigues and Guillermo Palao Moreno (eds), 
Sucesiones internacionales. Comentarios al Reglamento (UE) 650/2012 (Tirant Lo 
Blanch, 2015) 140ff; Carlos Jiménez Gallego, El Reglamento Sucesorio Europeo. 
Un comentario notarial (Consejo General del Notariado, 2016) 133ff. 
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Then, the Spanish competent authorities will decide about the 

habitual residence of the deceased by applying the criteria provided 

by the Article 21(2) Succession Regulation and its Recitals Nos 23, 24 

and 25. And it implies that this decision will be adopted by the court – 

also, if it is the case, by the Spanish courts – applying the criterion of 

the deceased ‘was manifestly more closely connected with’ a State 

other than the State in which he/she had his habitual residence at the 

time of death. 

 

4. Court’ for the purposes of RS and notaries as ‘court’ 
Succession Regulation offers, only for it purposes, the definition 

of some key concepts in Article 3. Between those definitions it can be 

found the concept of ‘court’. It says that it is ‘any judicial authority’ but 

also ‘all other authorities and legal professionals with competence in 

matters of succession which exercise judicial functions or act pursuant 

to a delegation of power by a judicial authority or act under the control 

of a judicial authority’. 

Nevertheless, those ‘other authorities and legal professionals’ 

only would be considered as a ‘court’ if they offer ‘guarantees with 

regard to impartiality and the right of all parties to be heard and 

provided that their decisions under the law of the Member State in 

which they operate: (a) may be made the subject of an appeal to or 

review by a judicial authority; and (b) have a similar force and effect 

as a decision of a judicial authority on the same matter’. 

This definition, and the possibility that other authorities and legal 

professionals would be considered as a ‘court’, generated the debate 

about the possibility that the Spanish Notaries public would be 

considered as it. 

In support of this interpretation it must be considered that Article 

3 of the Executive Regulation of the Notarial Act, says that the Notaries 

are ‘authority of the voluntary jurisdiction’. Moreover, it has been 
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considered in favour of this interpretation that, until 23 July 2015 

Notaries have shared with Judges the competence to declare, in the 

ab intestato succession, the collateral heirs, until the forth degree. But, 

after this date, Notaries have assumed, as authorities of the voluntary 

jurisdiction, competencies to declare the heirs at law in the ab intestato 

succession, and also to declare heir the widow or the person that was 

common-law wife or husband of the deceased. Those competencies 

were attributed exclusively by the Law to the Notaries, since 23 July 

2015.  

In addition to the following arguments, if Article 79 Succession 

Regulation establish that ‘The Commission shall, on the basis of the 

notifications by the Member States, establish the list of the other 

authorities and legal professionals referred to in Article 3(2)’, the 

Spanish Government has notified to the Commission that shall include 

in that list the Notaries. Then, it has been attributed to the Spanish 

Notaries the consideration of ‘court’ for the purposes of the Succession 

Regulation.  

It determines, also, that the rules about judicial competence 

provided by Articles 4ff would be applicable to the Notaries when 

acting the competencies attributed by the Spanish law in succession 

matters. And also determines that the authentic instruments 

established by the Notaries, as a result of the exercise of their 

competences in succession matters, would be circulate in the EU 

under the same rules provided by Arts 39ff of the Succession 

Regulation to the judiciary decisions. 

 

5. Notaries as court when acting as authorities of voluntary 
jurisdiction 

The doubt that arises is if when the Notaries exercise their 

competences as authorities of voluntary jurisdiction, they exercise – or 

not – jurisdictional functions, for the purposes of the Succession 
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Regulation. At my advice, it is a very important question to be resolved. 

The reason is because, under Recital No 20 of the Succession 

Regulation, ‘All courts as defined in this Regulation should be bound 

by the rules of jurisdiction set out in this Regulation’. I consider that the 

answer to this question should be affirmative5. And that implies than 

the expression ‘judicial functions’ should be interpreted accordingly the 

criteria in Article 3(2) Succession Regulation, and then it should be 

‘translated’ as ‘court functions’, or the functions of all those ‘authorities 

and legal professionals with competence in matters of succession 

which exercise judicial functions or act pursuant to…etc.’. 

All those criteria and requirements concur in the Spanish Notary 

– is a public servant, by definition, independent and impartial –, in the 

procedure of voluntary jurisdiction, in which is respected the audience 

principle – if not the procedure should be null and void by operation of 

law –, and, finally, the authentic instruments, that contains the 

resolution of the voluntary jurisdiction procedure, that always may be 

made the subject of review by a judicial authority, and ‘have a similar 

force and effect as a decision of a judicial authority on the same 

matter’, because, they are considered by the Spanish law enforceable 

like a court settlement (See Article 515(1)(4) Spanish Civil Procedure 

Act). 

 

6. Judges and Notaries competent authorities to issue the 

                                                            
5 It is not the opinion of my colleague Javier Carrascosa González, El 

Reglamento Sucesorio Europeo 650/2012, de 4 de julio 2012: analisis critico 
(Editorial Comares, 2014) 61, who considers that the Succession Regulation rules 
about international judiciary competence, should be applied, strictly, to the national 
courts, and when they are acting jurisdictional functions (art 117 Spanish 
Constitution). That implies that the related Succession Regulation rules should not 
be applied when the Spanish courts acts in procedures of voluntary jurisdiction, 
because in that cases its competence should be determined in accordance with art 
22 of the Spanish Judiciary Power Act n 6/1985. And it implies, also that the Notaries’ 
competence, when they act in voluntary jurisdiction procedures, should be 
determined by the Spanish law (Notarial Law and its executive Decree), and not by 
the Succession Regulation competence rules.  
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European Certificate of Succession 
The Succession Regulation creates the European Certificate of 

Succession, (hereinafter ‘ECS’) (Articles 62ff). Probably it is the most 

important new established by the Succession Regulation.  

As it is known, it should be use by heirs, legatees having direct 

rights in the succession and executors of wills or administrators of the 

estate ‘who, in another Member State, need to invoke their status or 

to exercise respectively their rights as heirs or legatees and/or their 

powers as executors of wills or administrators of the estate’ (Article 

63(1) Succession Regulation).  

The ECS shall be issued by the national authorities determined 

by each Member EU State. The Spanish government has 

communicated to the Commission that the Judges and the Notaries 

will be the competent authorities to issue de ECS.6 Then it is, also, a 

very important consequence of the Succession Regulation in the 

Spanish Law. 

 

7. The emend of Art. 14 of the Spanish Mortgage Act: ECS 
as abstract title of succession 

As a consequence of Article 69(5) Succession Regulation, 

Spanish legislator had emended Article 14 of the Spanish Mortgage 

Act, in order to include the ECS as abstract title of succession. As it, 

ECS can provoke the modification of the records of the Land Registry 

about ownership of immovable property and other property rights (iura 

in re aliena). 

 

II. The Succession Regulation and the Resolutions of the 
Direction General of the Registries and the Notaries (hereinafter 

                                                            
6 See about this subject in extenso Isidoro Calvo Vidal, El Certificado 

Sucesorio Europeo (Wolters Kluwer-La Ley 2015) 56ff. 
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‘RDGRN’)7 
 
1. After the Succession Regulation was published the Direction 

General of the Registries and the Notaries have had any citations and 

references to the Succession Regulation. A certain number of 

Resolutions of the DG only have announced that the Succession 

Regulation shall be into force in 17 August 2015. Another group of 

Resolutions had stablished, obiter dicta, certain interpretative criteria 

to be followed when the Succession Regulation shall be applied in 

specific cases. 

2. In the first group of Resolutions can be included the next ones:  

a. RDGRN of 1 July 2015: Resolved the case against the 

decision of the Land Registry n 2 of Cerdanyola del Vallès (Barcelona) 

in which she decided not to inscribe in the Registry a deed of 

acceptance of will.  

b. RDGRN of 20 July 2015: Resolved the case against the 

decision of the Land Registry of Lepe (Huelva) in which he decided not 

to inscribe in the Registry a deed of acceptance and partial 

adjudication of will. 

c. RDGRN of 13 October 2015: Resolved the case against the 

decision of the Land Registry Adeje (Tenerife) in which he decided not 

to inscribe in the Registry a deed of partition and adjudication of goods. 

3. In a second group of Resolutions it can be included decisions 

with doctrinal interest:  

a. RDGRN of 13 August 2014: Resolved the case against the 

                                                            
7 The Notaries and the Land Registers are public servants of the Spanish 

Ministry of justice. In the Ministry’s administrative structure, they are under the 
hierarchic dependence of the Direction General of the Registries and the Notaries. 
The DG is able to resolve the queries of the Notaries and the particulars, legitimated 
by the law, when the Land registers denies that a deed is able to modifies the Land 
Register records. Those Resolutions applies and interprets rules of civil Law about 
immovable property. The interpretation of the Law should be followed by the 
Registers and Notaries. The Resolutions of the Direction General of the Registries 
and the Notaries shall be review by the civil law judges. 
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decision of the Land Registry of San Roque (Cádiz) in which she 

decided not to inscribe in the Registry a deed of adjudication of will. In 

this Resolution the main question was about the application of the 

renvoi technique. 

b. RDGRN of 29 July 2015: Resolved the case against the 

decision of the Land Registry of Torredembarra (Tarragona) in which 

he decided not to inscribe in the Registry a deed of division of a 

matrimonial property regime, acceptance and attribution of will and gift 

of goods. In this Resolution was decided about the applicable law to 

the rights of the widow in the succession of the deceased spouse. 

c. RDGNR 13 October 2015: Resolved the case against the 

decision of the Land Registry of Alicante, n 3, in which he decided not 

to inscribe in the Registry a deed of attribution of will and extinction of 

a usufruct caused by the deceased of the usufructuary. The DG 

recommends the link of the European registries of wills and a resolve 

a question about the proof of the foreigner Law. 

4. Comments about those RDGRN: 

a. In RDGRN of 13 August 2014 – just one year before the 

entrance into force of Succession Regulation – the Direction General 

(hereinafter ‘DG’), on the basis of Article 20 Succession Regulation 

(Universal application of Succession Regulation), consider that the 

authorities of all EU Member State (hereinafter ‘MS’) –including also 

United Kingdom, Ireland, and Denmark – must apply Succession 

Regulation to every international succession that shall be open since 

17 August 2015.  

The RDGRN considers also that in the case of United Kingdom, 

Ireland, and Denmark (and, in general, all third State) the 

controversies about international successions or about successions 

having cross-border implications shall be resolve applying their own 

rules of international private law (IPL). 

The RDGRN argues, lastly, that the Succession Regulation not 
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only legitimates any person (including nationals from UK, Ireland, and 

Denmark, and other third States) to choose the law to govern his/her 

succession as a whole (Article 22 Succession Regulation), but also 

guarantees that the choice of the applicable law shall be enforceable 

in all MS. 

b. RDGNR of 13 October 2015: About the application of Article 

69(5) Succession Regulation, that had emended Article 14 of the 

Spanish Mortgage Act, in order to include the ECS as abstract title of 

succession, that can provoke the modification of the information 

published by the Land Registry. 

The DG affirms – applying Article 69(5) Succession Regulation – 

that the ECS must be considered as a title that shall provoke changes 

of the records in the Land Registry about the ownership of the goods 

of the succession, and in favour to the heirs. But, that effect only will 

take place if in the ECS concurs all the requirements and 

circumstances required for such recording by the law that regulates 

the Land Registry. Because, as it is known, Article 1(2)(l) Succession 

Regulation excludes from its scope:  

‘any recording in a register of rights in immovable or movable 

property, including the legal requirements for such recording, and the 

effects of recording or failing to record such rights in a register’.  
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1. Preliminary remarks. 
The EU Regulation No 650/2012 on succession of 4 July 2012 

(hereinafter, for brevity, ‘The Regulation’), adopted on the basis of the 

Article 81(2) of the Treaty on the Functioning of European Union 

(TFEU), represents an important step towards realizing a European 

private international law.1 It gradually reduces the space of the 

Member States’ systems of conflict of laws, for the benefit of uniformity 

of legislation and legal certainty at the European level.2  

                                                            
1 The adoption of this Regulation did not take part in Denmark, United 

Kingdom, and Ireland. These States are not bound by it or subject to its application. 
In particular, the United Kingdom and Ireland have the right to notify of their intention 
to accept this Regulation after its adoption, in accordance with art 4 of the Protocol 
No 21, on the positions of said countries in respect of the European Union (see, in 
particular, Recitals Nos 82 and 83). 

2 In these terms see Andrea Bonomi and Patrick Wuatelet (eds), Il 
regolamento europeo sulle successioni. Commentario al Reg. 650/2012 applicabile 
dal 17 agosto 2015 (Giuffrè 2015), in particular 1-18; Andrea Bonomi, ‘Il regolamento 
europeo sulle successioni’ [2013] RDIPP 291, 294; Tito Ballarino, ‘Il nuovo 
regolamento sulle successioni’ [2013] RDI 1116, 1118-1119; Pietro Franzina, 
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Until its introduction, the legislation of each EU Member State in 

succession matters differed deeply, not only with regard to the 

substantive law, but also with reference to the respective domestic 

private international law (PIL) regime. This diversity involved, in the 

field of cross-border successions, a high level of complexity and many 

practical drawbacks.3 In particular, there were restrictions on the free 

movement of people and wealth in Europe, with inevitable detriment 

to the correct functioning of the European single market.4 

With the Regulation, the European Legislator has, however, 

harmonized only the private international law of the Member States 

and not their substantive law. In fact, the sector of succession is, 

traditionally, a branch of private law deeply rooted within the legal 

culture of each State, and they are usually, reluctant to give up 

                                                            
‘Ragioni, valori e collocazione sistematica della disciplina internazionalprivatistica 
europea delle successioni mortis causa’ in Pietro Franzina and Antonio Leandro 
(eds), Il diritto internazionale privato europeo delle successioni mortis causa (Giuffrè 
2013) 1, 5-8; Pietro Franzina and Antonio Leandro, ‘Il nuovo diritto internazionale 
privato delle successioni per causa di morte in Europa’ [2013] NLCC 275ff; 
Domenico Damascelli, Diritto internazionale privato delle successioni: dalla legge 
218/1995 al regolamento UE 650/2012 (Giuffrè 2013) 33-47; Angelo Davì and 
Alessandra Zanobetti, Il nuovo diritto privato delle successioni (Giappichelli 2014) 1-
12. 

3 In the European Union every year, according to the European Commission 
(see <http://ec.europa.eu/justice/civil/family-matters/successions/index_en.htm> 
accessed 29 September 2015) 450,000 cross-border successions occur, which 
represent a considerable economic value, estimated at EUR 120 billion. For 
‘Bruxelles’ the main obstacle for the succession with cross-border implications is the 
uncertainty of the rules governing this sector across Europe. Until the introduction of 
the Regulation, in Europe in the field of succession different principles were applied: 
one principle used was the unity of the succession and the other of was the scission 
of the applicable laws. As to the relevant laws different criteria apply: the law of the 
domicile as opposed to the law of the nationality of de cuius. 

4 See Francesca Trombetta Panigadi, ‘Verso una disciplina comunitaria delle 
successioni per causa di morte’ [2009] FPS 10-19. See also ‘The Green Paper: 
Succession and Wills’ (doc. com [2005] 65 def. 9). In this document, the European 
Commission underlined how the difficulties involved in a transnational succession 
mostly flow from divergences in the substantive rules, the procedural rules and the 
conflict rules applicable in the Member States. The movement of people, one of the 
founding freedoms of the EU within the European Member States, is connected to 
the increasing phenomenon of marriages among nationals of different countries and 
can strongly influence matters relating to succession and wills. 
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sovereignty in this particular field of law.5 On the other hand, the 

regulation of succession matters requires not only social, political, and 

economic evaluations, but inevitably implies the adoption of legislative 

and political choices that can have a significant impact on the legal 

institute of the private property.6 Nevertheless, the introduction of this 

new European legal act provides the opportunity for the Italian 

Legislator to reconsider certain founding principles of its succession 

system: for example, the protection of reserved heirs and the invalidity 

of agreements on succession rights. 

The text of the Regulation for the national legal operator is 

extremely dense and complex, with its 84 articles divided into seven 

chapters, preceded by a preamble consisting of 83 recitals. In fact, it 

is, at the moment, the longest and most detailed European legal 

instrument devoted to private international law issues.7 At the same 

                                                            
5 The exercise of the sovereign power by each State in matters of succession 

should be confirmed by the institution of vacant inheritance that establishes the 
succession of the State in the case of absence of legitimate heirs of the deceased. 
On the profile of the State’s sovereignity in Private International Law, see Edoardo 
Vitta, Diritto internazionale privato (Utet 1975) 170 and ‘Memoriale e progetto di 
legge’, in Consiglio Nazionale del Notariato (ed), Problemi di Riforma del diritto 
internazionale privato italiano (Giuffrè 1986) 132ff; Rolando Quadri, ‘La successione 
dello Stato in diritto internazionale privato’ [1958] RDI 575-580. 

6 Within the common-law legal system, property rights are the laws that govern 
the different forms of ownership and tenancy in real property (land as distinct from 
personal or movable possessions) and in personal property. In the civil-law system, 
on the contrary, there is a division between movable and immovable property. 
Movable property generally corresponds to personal property, while immovable 
property corresponds to real estate and the associated rights and obligations 
thereon. On the evolution of the idea of property in Europe, see Tenella Sillani, ‘I 
diversi profili del diritto di proprietà nel XXI secolo: brevi spunti di riflessione’ [2013] 
RaDC 1058-1076; Giulia Donadio, ‘Diritto privato europeo e trasferimento della 
proprietà. Scenari attuali e prospettive future nella ricerca di una possibile 
armonizzazione’ [2012] NGCC 151-175; Cesare Salvi, ‘La proprietà privata e 
l’Europa. Diritto di libertà o funzione sociale?’ [2009] RCDP 409-455. 

7 It is known that the Treaty of Amsterdam (1997) substantially and 
controversially changed the EC Treaty and the changes that affected the field of PIL 
are known as ‘The Europeanisation of PIL’. This phenomenon can be seen as a 
process whereby the European Community, and now the European Union, have 
given themselves powers to create PIL rules, through the art 81 TFEU (ex art 65 
TEC). This concerns procedural law (jurisdiction, on the one hand, and recognition 
and enforcement on the other) as well as rules of applicable law; in short all PIL 
traits. For further details on the complex theme of the Europeanisation of PIL see 
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time, it is the most significant legislative text, both at the internal and 

international level, dedicated to the topic of international succession.8 

There is not another domestic law or international convention that has 

the same level of complexity. This explains the decision, before the 

effective implementation of the Regulation occurred on 17 August 

2015, to give an adequate period of time to promote its study and 

dissemination among the national legal operators.9 

 

2. Overcoming the Italian system of conflict of laws on 
succession matters.  

The first aspect that stands out with the entry into force of the 

Regulation is the clear contrast with the only five Articles (from 46 to 

50) dedicated by Italian PIL rules (inserted in the Law No 218/1995)10 

                                                            
Jurgen Basedow, ‘The Communitarization of the Conflict of Laws under The Treaty 
of Amsterdam’ [2000] CMLR 687-708; Fausto Pocar, ‘La comunitarizzazione del 
diritto internazionale privato: una “European Conflict of Laws Revolution”?’ [2000] 
RDIPP 873-884; Andrea Bonomi, ‘Il diritto internazionale privato dell’Unione 
europea: considerazioni generali’ in A Bonomi (ed), Diritto internazionale e 
cooperazione giudiziaria in materia civile (Giappichelli 2009) 1-42; Veerle Van Den 
Eeckout, ‘The Instrumentalisation of Private International Law - Quo Vadis? 
Rethinking the “Neutrality” of Private International Law in an Era of Globalisation and 
Europeanisation of Private International Law’ 387-406, 
<http://ssrn.com/abstract=2485779> or <http://dx.doi.org/10.2139/ssrn.2485779> 
accessed 29 September 2015.  

8 At the supranational level, on the subject of succession matters it must be 
remembered the following international legal acts: the Convention providing a 
Uniform Law on the Form of an International Will, concluded in Washington on 26 
October 1973, ratified by Italy with Law No 387/1990 (in Supplemento Ordinario 
Gazzetta Ufficiale della Repubblica Italiana, 31 December 1990, No 297); the Basel 
Convention on the Establishment of a Scheme of Registration of Wills on 16 May 
1972, ratified by Italy with law No 307/1981 (in Supplemento Ordinario Gazzetta 
Ufficiale della Repubblica Italiana, 16 June 1981, No 163). There are also other 
multilateral conventions of particular importance regulating succession matters 
which Italy concluded. It is the case of: the Hague Convention concerning the 
international administration of the estates of deceased persons (on 2 October 1973); 
The Hague Convention on the applicable law to succession to estates of the 
deceased persons concluded (on 1 August 1989); The Hague Convention on the 
conflicts of law relating to the form of testamentary dispositions (on 5 October 1961). 

9 In fact, the Regulation (EU) No 650/2012 (OJ L 201 of 27 July 2012), entered 
in force on 16 August 2012. 

10 In Italy, issues of private international law are governed, as above 
mentioned, by Law No 218 of 31 May 1995 (in Gazzetta Ufficiale No 128 of 3 June 
1995 - Suppl. Ordinario No 68), which replaced arts 16 to 31 of the general legal 
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to the area of succession matters. These provisions, on the basis of 

Articles 83(1) and 84(2) of the Regulation, will continue to apply only 

with reference to successions opened prior to 17 August 2015. For the 

successions opened on or after that date, in conformity with the 

principles governing the relations between the European Union and 

Member States,11 the Italian rules will no longer be applied.12 

The Italian PIL rules that determine which courts have 

                                                            
provisions of the Civil Code (1942). These last provisions, although clear and 
systematically coherent, were considered too rigid and incomplete to satisfy the new 
needs of international private affairs. For some comments on the Italian system of 
conflict of rules (Law No 218/1995), see Stefania Bariatti, La riforma del sistema di 
diritto internazionale privato e processuale (Giuffrè 1996); Paolo Picone, La riforma 
italiana del diritto internazionale privato (Cedam 1998); Giorgio Gaja (ed), La riforma 
del diritto internazionale privato e processuale: raccolta in ricordo di Edoardo Vitta 
(Giuffrè 1994); Nerina Boschiero, Appunti sulla riforma del sistema italiano di diritto 
internazionale privato (Giappichelli 1996); Fausto Pocar and others, Commentario 
del nuovo diritto internazionale privato (Cedam 1996). A number of themes falling 
under private international law (and others only somewhat connected to it) are 
governed in Italy by special laws, as is the case with: international adoption (Law 4 
May 1983 No 84), industrial property rights (art 120 d.lgs. No 30-2005), navigation 
(arts 4-14 preliminary provisions of the Navigation Code), the dissolution of marriage 
(Law No 898-1970), the marriage of citizens abroad and aliens in Italy (arts 115-116 
Civil Code), the treatment of aliens (art 16 of the Preliminary provisions of Civil 
Code), notifications abroad (art 142 Code of Civil Procedure), and taking evidence 
abroad (art 204 Code of Civil Procedure). Many of these matters, in the course of 
time, have found their regulation in international conventions and European legal 
acts.  

11 The ‘precedence principle’ is one of the founding principle of the EU law, 
according to it that system is superior to the national laws of Member States. 
Besides, the precedence principle applies to all European acts with a binding force 
(regulations, directives, and decisions). The Member States, on the basis of the 
mentioned principle, may not apply a national rule which contradicts European law. 
It guarantees the superiority of European law over national laws and it is a 
fundamental, legal value of European legal system. As with the direct effect principle, 
it is not inserted in the Treaties, but has been enshrined by the Court of Justice of 
the European Union (CJEU). The CJEU enshrined, for the first time, the precedence 
principle in the Costa versus Enel case of 15 July 1964. See Bruno Nascimbene 
(ed), Costa/Enel: Corte Costituzionale e Corte di Giustizia a confronto cinquantanni 
dopo (Giuffrè 2015). 

12 An earlier implementation of the Regulation on successions before the date 
of its entry in force was possible, but depended on a unilateral decision of the courts 
or legislators of each Member State. On this aspect, see De Vareillè-Sommières, 
Pour une meilleure consolidation européenne des dispositions de planification 
successorale prises le 17 aout 2015 relativement à une succession international 
[2012] Dalloz 2321-2322. 
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jurisdiction13 in matters of succession (see the Article 50 of the Law No 

218/1995)14 will be also set aside. It follows that, according to the 

European rules,15 the Italian jurisdiction would occur, essentially, in 

two different cases: 1) when the de cuius had his habitual residence in 

Italy; 2) if, the de cuius was not resident in a Member State, but 

previously had Italian citizenship and, at the moment of death, left his 

property in Italy. On this last point, it is possible to observe how Article 

10 of the Regulation provides a different hypotheses of subsidiary 

jurisdiction, whose common denominator is represented by the 

presence of hereditary assets in the State of the legal authority 

involved in the succession matter. On the contrary to the provisions of 

Article 50(c) of the Law No 218/1995, there is not any reference to the 

economic value of hereditary assets, being irrelevant for the European 

                                                            
13 As a general rule, the courts of the Member States in which the deceased 

person had his habitual residence at the time of death shall have jurisdiction to rule 
on the succession as a whole (see art 4). It is also possible for the ‘parties concerned’ 
to enter into a choice-of-court agreement if the deceased chooses the applicable law 
to his succession according to art 22. The Court of a Member State whose law had 
been chosen by the deceased pursuant to art 22 shall have jurisdiction to rule on the 
succession on certain conditions (see art 7). The Regulation clarifies that the term 
‘courts’ means not only any judicial authority, but also all authorities and legal 
professionals dealing with succession matters, such as the Italian public notary (see 
art 3, para 2). 

14 Art 50 of Italian Law No 218/1995 provided that the national courts have 
jurisdiction if: ‘a)- the deceased was an Italian citizen at the time of their death; b)- 
the succession was opened in Italy (in other terms, generally, it is competent the 
local court of the place where the deceased was last domiciled); c) - the largest share 
of estate property is located in Italy; d)- the defendant in legal proceedings is 
domiciled or resident in Italy or they have accepted Italian jurisdiction; e)- the 
proceedings relate to immovable property located outside of Italy’. 

15 The Regulation does not affect the territorial jurisdiction within each Member 
State, with the effect that it will continue to be determined in Italy according to the 
civil procedural rules in force. Equally, the Regulation will not affect the competence 
of the Member States authorities to deal with succession matters. In particular, the 
Italian Code of Civl Procedure defines the competence of the different courts, that is 
their authority over controversies on the basis of the nature and the subject-matter 
of the dispute, its value, as well as considering the residence of both the plaintiff and 
the defendant. In Italy, with reference to civil disputes, the courts of first instance are 
the tribunal and for disputes of limited economic value the ‘Giudice di Pace’; while 
the Court of Appeals can re-examine the merits of the case and the Supreme Court 
of Cassazione is the ‘Judge’ of last resort which may order a retrial if it finds defects 
in the way the appellate trial was conducted. 
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Legislator to determine jurisdiction. 

However, the provisions on jurisdiction inserted in the Regulation 

can lead to ‘positive conflicts’ both within the European Union and in 

relations with third States. In these terms, the Articles 17, on lis 

pendens, and 18, on ‘related actions’ reduce the risk of parallel 

proceedings and contradictory decisions. But, these rules are 

applicable only between Member States, while nothing is said when 

the same cause of action is brought before the court of a third State. 

Despite, the uncertainties which arose with the Owusu’s decision of 

European Court of Justice,16 it must be considered that the rules of 

private international law in force in the different Members States (for 

Italy, Article 7 of Law No 218/1995)17 will continue to apply in that 

specific case. 

Owing to the universal (erga omnes) application of the 

Regulation (see Article 20), the rules of the Italian Law No 218/1995 

on the designation of the applicable law (see Articles 46-48)18 will be 

                                                            
16 See Case C-281/02 Andrew Owusu v N. B. Jackson, trading as “Villa 

Holidays Bal-Inn Villas” and Others [2005] ECR I-01383. For a comment, see Adrian 
Briggs, ‘The impact of recent judgments of the European Court on English 
procedural law and practice’ [2005] Int’l lis 142-147. 

17 According to art 7 of the Law No 218/1995: ‘Where in a proceeding a plea 
of lis pendens is brought concerning an action between the same parties having the 
same object and the same title, the Italian court may stay the proceeding if it deems 
that the decision of the foreign court may produce an effect in the Italian legal system. 
If the foreign court declines its jurisdiction or the foreign decision is not recognized 
under Italian law, the Italian court shall continue the proceeding upon the application 
of the party concerned. 2. The condition of lis pendens shall be established pursuant 
to the law of the State where the action is brought. 3. If the outcome of a proceeding 
in an Italian court depends upon the outcome of a proceeding pending before a 
foreign court, the Italian court may stay its proceeding where it deems that the foreign 
judgment may produce an effect in the Italian legal system’. For an accurate analysis 
of this art, see Riccardo Luzzatto, ‘Commento all’art. 7 legge n. 218/1995, in Riforma 
del sistema italiano di diritto internazionale privato legge 31 maggio 1995 n. 218 – 
Commentario’ [1995] RDIPP 944-947. 

18 Particularly, according to the art 46 of Law No 218/1995: ‘1- Succession 
shall be governed by the national law in force for the deceased whose estate is in 
question at the moment of death. 2- The person whose estate is in question may 
submit his succession with an expressed statement in testamentary form, to the law 
of the State in which he resides. The choice of law shall not be effective if, at the 
moment of death, he was no longer resident in that State. In the case of succession 
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set aside and the respective conflict rules about the general issues on 

applicable law will no longer be applicable. This result is because the 

new European provisions directly regulate the mechanism of renvoi, 

the limit of public order and the reference towards States having a non-

unified legal systems.19 On the contrary, Italian rules about the 

recognition and enforcement of foreign judgments (see, in particular, 

the Article 64 of the Law No 218/1995)20 will continue to operate in the 

case of legal decisions coming from countries outside the European 

Union. In fact, Chapters II and V of the Regulation deal solely with the 

circulation of foreign judgments coming from countries belonging to 

the European Union.21 

With the introduction of the Regulation, on the basis of the Article 

75(2), not only the national PIL rules on succession matters will be 

replaced, but also the provisions contained in international 

conventions concluded exclusively between Member States, if these 

                                                            
to an Italian national, the choice of law shall not affected the rights that Italian law 
confers on the heirs who are resident in Italy at the moment of the decease of the 
person whose estate is in question. Partition of a succession shall be governed by 
the law applicable to the succession, unless the co-heirs have agreed to designate 
either the law of the place where the succession is opened of the law of the place 
where or more assets of the estate are located.’ 

19 Art 19(2) of the law No 281/1995: ‘If a person has more than one nationality, 
the law of the State to which he is most closely connected shall be applied. Where 
the person has Italian nationality as well as others, the Italian nationality shall take 
priority’. 

20 Foreign judgments will be recognized in Italy, provided that certain 
conditions are met. On the basis of art 64 of Italian Law No 218/1995 these 
conditions include general adherence to the Italian rules as to jurisdiction, due 
process, and respecting the essential rights of defense and public order. As regards 
legal instruments drawn up abroad, according to art 106 of Italian Notarial law (Law 
No 89 of 16 February 1913) it is necessary to deposit foreign deeds with an Italian 
notary before they can be relied upon in Italy. This is a form of legal control which 
ensures respect of the Italian mandatory provisions. See Pietro Boero, La legge 
notarile commentate con la dottrina e la giurisprudenza (Utet 1993) 563-566); 
Giovanni Casu, ‘Deposito di atto estero presso notaio’ in Consiglio Nazionale del 
Notariato (ed), Dizionario giuridico del Notariato (Giuffrè 2006) 379; Paolo Pasqualis, 
‘Gli atti pubblici provenienti dall’estero’ in Pietro Perlingieri (ed), Trattato di diritto 
civile del Consiglio Nazionale del Notariato (Editoriale scientifica 2007) 594. 

21 As Denmark, Ireland, and the United Kingdom are not part of the Regulation, 
succession procedures handled by their respective authorities will continue to be 
governed by their national rules (see also supra n 1). 
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treaties concern matters ruled by the Regulation. More specifically, 

this legal instrument will also have the effect of nullifying the provisions 

included in bilateral agreements concerning jurisdiction, recognition, 

and enforcement of judgments in which Italy is a party with other 

European Union countries. On the contrary, the multilateral 

conventions, in which Italy is a party, will not be set aside, if they are 

in force with non-EU Member States. Thus, the Basel Convention of 

1972 on the establishment of a system for registering wills should still 

be in force for Italy, even if it will be necessary to coordinate it with the 

legal instrument known as the ‘European Certificate of Succession’ 

(see Articles from 62 to 73 of the Regulation). Also, the Convention of 

Washington of 28 October 1973 will be in effect, as elaborated by 

Unidroit22 and which regulates the form of the international will. 

 

3. The Italian system of conflict of laws and the Regulation 
No 650/2012 on succession matters: a comparison of the 
inspiring principles. 

The new European rules on succession reflect, in good part, 

methods and principles already present in the Italian system of conflict 

of laws. Particularly, the reference to the so-called unitary method is 

evident. The same law will be applied to the entire succession, 

independently where the estate property is located; the large 

conception of the succession’s statute and the admission of a limited 

choice of law.  

It is worth remembering how succession matters were submitted 

to the national law of the deceased at the time of death, according to 

                                                            
22 A Unidroit Convention providing a Uniform Law on the Form of an 

International Will was concluded in Washington on 26 October 1973, and came into 
force on 9 February 1978. The EU Member States parties to the Convention are 
Belgium, Cyprus, Czechoslovakia, France, The Holy See, Italy, the United Kingdom, 
Slovenia, and several non-EU countries (including the United States and the Russian 
Federation). This Convention provides for an international system of registration and 
a standard form for accomplishing this. 
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the previous Italian system of private international law, included in the 

preliminary provisions to Italian Civil Code of 1942 (see Article 23).23 

This approach was in agreement with the above-mentioned unitary 

vision24 and was confirmed later in the Article 46 of the Italian Law No 

218/1995;25 although, it was partially interrupted in the paragraph 2 of 

the cited provision, as the Italian Legislator recognized the possibility 

for the de cuius to submit his succession to the law of the State in 

which he was resident by declaring this choice explicitly in his will. 

However, the possibility of submitting succession matters to the 

unitary method by recourse to the criterion of nationality or in certain 

circumstances to the criterion of residence, could be frustrated by 

                                                            
23 The provisions on the law in general, also called Preleggi, are a collection 

of arts issued by Royal Decree of 16 March 1942 No 262 which also approved the 
Italian Civil Code of 1942. Before of the approval of the Law No 218/1995, the Italian 
rules of conflict of laws were contained in arts 17-31 of ‘Preleggi’ (see also supra n 
10). On the basis of the art 23 mortis causa successions were governed, wherever 
the patrimonial assets were, by the law of the State to which they belonged, at the 
time of death of the de cuius. For an analytical comment on the previous Italian 
system of private international law see Giorgio Balladore Pallieri, Diritto 
internazionale privato (Giuffrè 1974); Tito Ballarino, Diritto internazionale privato 
(Cedam 1982); Giuseppe Barile, Lezioni di diritto internazionale privato (Cedam 
1981); Sergio Maria Carbone, ‘L’avvocato e il diritto privato del commercio 
internazionale’ [1991] DCI 35-48; Rodolfo De Nova, ‘New Trends in Italian private 
International Law’ [1963] LCP 808-821; Gaetano Morelli, Elementi di diritto 
internazionale privato (Jovene 1986); Rolando Quadri, Lezioni di diritto 
internazionale privato (Liguori editore 1969); Giuseppe Sperduti, Saggi di teoria 
generale del diritto internazionale privato (Giuffrè1967); Edoardo Vitta, Corso di 
Diritto internazionale privato e processuale (Utet 1991). 

24 The unity of succession is a fundamental principle of the Italian legal system 
on hereditary matters, both in the sense that all property and the rights of the 
deceased constitute a single entity passing to their heirs and in the sense that a 
single body of law is applied to the succession. In other terms, no regard is given to 
the legal nature of the property and or rights forming part of the estate (for example 
movables and immovables) or their locations. See Alessandro Migliazza, 
‘Successioni (Dir. Int. Priv.)’, in Novissimo Digesto italiano vol XVIII, (Utet 1971) 862; 
Edoardo Vitta, Diritto internazionale Privato (n 5) 103. 

25 If the deceased had many nationalities, the laws of the State with the closest 
connection to the deceased would apply. In the case where one of their nationalities 
was Italian, this prevailed. The criteria of domicile and, in second instance, of 
residence were applied only if the deceased was stateless or a refugee (see art 19 
of Law No 218/1995). 
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renvoi (see Article 13 of the Law No 218/1995).26 In fact, in the case 

where renvoi would work towards a legal system utilizing the opposite 

principle of scission,27 inevitably, there would be a fragmentation of the 

rules governing the succession matters. 

The aim to submit succession matters to only one law, clearly 

expressed by the Articles 21 and 22 of the Regulation, is considered 

crucial for the legal certainty and for the predictability of the law 

applicable to the succession (Recital No 37 of the Regulation). These 

are essential conditions in order to ensure, in advance, succession 

planning and to remove the difficulties that beneficiaries, administrator 

and hereditary creditors normally face ‘in asserting their rights in the 

context of a succession having cross-border implications’ (see Recital 

No 7 of the Regulation). This remains a potential aim, given the 

possible functioning of the method of renvoi, even with the current 

Regulation (see Article 34). Moreover, the inclusion of this mechanism 

constitutes a significant innovation, if we compare the Regulation to 

other European legal acts concerning PIL matters, usually, hostile 

towards renvoi, especially with reference to the issues connected to 

the subject of the applicable law.28 Probably, the choice to allow renvoi 

                                                            
26 According to the art 13 of the Italian Law No 218/1995, account shall be 

taken of the renvoi made by foreign, private international law to the law in force in 
another State if: a) - renvoi is accepted under the law of that State; b) - renvoi is 
made to Italian law. On the effects produced by the introduction of renvoi in Italian 
system of conflict of laws, with particular reference to the succession law, see Luigi 
Fumagalli, ‘Rinvio e unità della successione nel nuovo diritto internazionale privato 
italiano’ [1997] RDIPP 829-848. 

27 In Europe, there are essentially two types of inheritance law: the scission 
system (known in France, United Kingdom, and Belgium) and the law of the unity 
estate (currently applied in Germany, Spain, Italy, and Portugal). The first can apply 
different rules to immoveable property, which will be the law of the place where the 
property is situated, versus moveable property, which will be governed by the law of 
the person’s domicile. 

28 See art 20 of Regulation (EC) No 593/2008 of the European Parliament and 
of the Council of 17 June 2008 on the law applicable to contractual obligations (Rome 
I) [2008] OJ L 177/6; art 24 of Regulation (EC) No 864/2007 of the European 
Parliament and of the Council of 11 July 2007 on the law applicable to non-
contractual obligations (Rome II) [2007] OJ L 199/40; art 11 of Council Regulation 
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is due to the fact that the use of this method was already permitted by 

different European legal systems with regard to PIL matters.29 

From another point of view, the Regulation, compared to the 

Italian legislation on PIL, introduces very innovative aspects. First of 

all, the adoption, as general rule, of the connecting factor of habitual 

residence,30 for the determination of the lex successionis, gives 

importance to the lex patriae only when this law has been chosen by 

the de cuius in his will. So, we can note an overturning of the criteria 

previously used by the Italian Legislator in order to identify the lex 

successionis. In fact, with Article 46 of the Law No 218/1995 the rule 

governing the succession corresponded with the national one of the 

deceased, determined at the time of their death. The reference to the 

law of habitual residence, identified at the time of death, was possible 

only through an optio legis in the form of the will, otherwise the choice 

of law could be considered invalid. 

On this last point, it may be useful to remember that the provision 

allowing this right of choice represented one of the most significant 

                                                            
(EU) No 1259/2010 of 20 December 2010 implementing enhanced cooperation in 
the area of the law applicable to divorce and legal separation [2010] OJ L 343/10. 

29 The problem of renvoi was discussed, for the first time, with reference to a 
succession matter in France. Precisely, the legal debate was initiated by the Forgo 
case, which concerned the succession of the movable property of a Bavarian citizen 
who had his residence in France, but who had not acquired a legal domicile 
according to the existing French law. The case gave rise to three decisions by the 
Cour de cassation. In its first decision, the Court applied French law without invoking 
renvoi, but in its second decision, it based the application of French law on a renvoi 
from Bavarian law; this position was confirmed in the third and last decision. 

30 A definition of ‘habitual residence’ is not given by the Regulation (while the 
Italian law considers simply the ‘residence’ – see art 43(2) Civil Code – considered 
as ‘the place where a person usually lives’). It merely establishes at art 21(1) that 
‘the law applicable to the succession as a whole shall be the law of the State in which 
the deceased had his habitual residence, at the time of death’. However, it fixes, at 
Recital No 23 some criteria for its determination: ‘In order to determine the habitual 
residence, the authority dealing with the succession should make an overall 
assessment of the circumstances of the life of the deceased during the years 
preceding his death and at the time of his death, taking account of all relevant factual 
elements, in particular the duration and regularity of the deceased’s presence in the 
State concerned and the conditions and reasons for that presence. The habitual 
residence thus determined should reveal a close and stable connection with the 
State concerned taking into account the specific aims of this Regulation’.  
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innovations of the new Italian system of conflict of laws, introduced 

with the Law No 218/1995. This law extended the criterion of the party 

autonomy to other private law areas without relegating it only to the 

traditional sector of contractual obligations.31 The opening of choice of 

law to the sector of succession, however, was greatly reduced by 

stringent conditions to which the de cuius’s choice of law was 

submitted. In particular: 

1.) The choice of law would not produce effects if, at the time 

of death, the deceased no longer resided in that State; 

2.) It was not possible to split the choice of law with respect 

to individual parts of the succession; and  

3.) When the need to protect the legal heirs resident in Italy 

in case of succession to an Italian citizen existed. 

Thanks to the introduction of the connecting factor of habitual 

residence, it follows that the Italian citizen can choose the substantive 

law applicable to his succession simply by transferring his residence 

in another country. In other words, the Italian citizen willing to 

disinherit32 his spouse could avoid the application of Italian law by 

                                                            
31 In addition to the rule examined above, other two provisions of the Law No 

218/1995 are relevant with reference to the criterion of the will of the parties: art 
30(1), on patrimonial relations between spouses for which ‘The agreement reached 
by the spouses with respect to the applicable law shall be valid if it complies either 
with the law that was chosen or with the law of the State where the agreement was 
reached’ and the art 56(2) on gifts that establish: ‘The donor may, by an expressed 
statement made at the moment of the gift, submit the gift to the law of the State of 
his residence’. 

32 Disinheritance has the effect of depriving a person (normally a legitimate 
heir) of property that would have been distributed to that person under the laws of 
intestacy. It is a matter expressly included in the scope of the Regulation and of the 
applicable law under art 23(1)(d). The Italian Civil Code has expressly recognized 
the recourse to this institute only in art 448bis (provision inserted with the Law 10 
December 2012, No 219), concerning the forfeiture of the parental responsibility. 
This is the only case in which it is possible to exclude expressly a reserved heir, 
while inheritance is admissible with particular limits only for legitimate heir who are 
not, in the meantime, reserved heirs. On art 448bis, see Vincenzo Verdicchio, ‘La 
diseredazione per giusta causa (chiose a margine dell’art. 448 bis cod. civ. introdotto 
con Legge n. 219/2012)’ [2014] NLCC 275-281. In general, on the possibility for the 
de cuius to insert in their will a disinheritance clause see Andrea Torrente, 
‘Diseredazione, diritto vigente’ [1964] ED 102; Marino Bin, La diseredazione 
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moving his residence to the Netherlands, where the respective 

legislation recognizes a reserved share only to the descendants of the 

de cuius.  

We can also consider the case of an Italian citizen, who made 

gifts in favor of an extraneous and transferred his residence in 

Germany to avoid their reductions. In fact, in this legal system a 

person, entitled to a reserved share, is considered a simple creditor 

and can claim only a value equal to the half of what he would have in 

virtue of intestate succession. So, with ‘the Regulation’, Italian citizens 

moving abroad can benefit from less rigid legal systems, which provide 

a protection in favor of legitimate heirs and characterized by less 

incisive limitations of testamentary freedom.33 On this point, we can 

note how the Regulation does not foresee, unlike the Article 46(2) of 

the Law No 218/1995,34 any limit to the choice of law for the protection 

                                                            
(Giappichelli 1966) 109; Luigi Mengoni, ‘Successioni per causa di morte. 
Successione legittima’ in Antonio Cicu and Francesco Messineo (eds), [1990] 
Trattato di diritto civile e commerciale 2ff; Guido Capozzi, Successioni e donazioni 
(Giuffrè 2009) 200; Marcello Di Fabio, ‘In tema di diseredazione (anche) del 
legittimario?’ [2012] RdN 1228-1235. 

33 In Italy, testamentary freedom is limited as certain heirs who are closest to 
the de cuius are entitled to a percentage share that the law reserves to them (the 
above-mentioned ‘reserved heirs’). The testator is free to decide which property is to 
be left to those entitled to a reserved share, as long as such property forms part of 
the succession and equals or exceeds the value of the share. The reserved share is 
guaranteed by law (art 549 Civil Code) and prevents the testator from imposing 
charges and conditions on such a share. All limitations deliberately imposed by 
testator in order to reduce the value of the share are void. It is also important to 
underline that a testamentary for a disposition under Italian law that violates a 
reserved share is perfectly valid until challenged by the person entitled to the share. 
The persons who are entitled to a reserved share are: the surviving spouse; 
legitimate, legitimated, and adopted children; illegitimate and adulterine (but not 
incestuous) children who have been legally recognized and legitimate ascendants. 

34 However, this provision could offer a strong argument against the public 
policy nature of the reserved shares rules. Art 46(2) of the Law No 218/1995, in fact, 
granted Italian residents only the right to claim their reserved share. There is not 
protection for those people who would like to claim the reserved shares, but are not 
resident in Italy. Some authors contested that art 46(2) was contrary to the art 3 of 
the Italian Constitution and art 18 TEU, because it creates an unreasonable, unequal 
treatment between resident and non-resident people. See on these profiles Paolo 
Picone, ‘La legge applicabile alle successioni’ in La riforma del diritto internazionale 
privato e i suoi riflessi sull'attività notarile: atti del Convegno di studi in onore di Mario 
Marano. Napoli, 30-31 marzo 1990 (Giuffrè 1991) 77; Roberta Clerici, Criteri di parità 
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of the rights of the ‘reserved’ heirs. For this reason, the only legal tool 

available for their protection could be represented by the recourse to 

the limit of public order. 

On the contrary, if an alien decides to establish his residence in 

Italy, this choice may imply the application of a legislation more 

protective for his reserved heirs. The possibility that the succession of 

an alien, with his last residence in Italy, can be regulated by Italian law 

will probably allow the Italian legal operator to overcome the 

difficulties, existing in the past, connected to the application of foreign 

law, in the case where this last leads to results contrary to the 

fundamental principles of Italian legal system.35 

 

4. Scope of the Regulation and its impact on the Italian 
succession system. 

Article 1 of the Regulation, after having clarified that it shall apply 

to successions of the estates of deceased persons, excludes from its 

scope revenue, customs, and administrative matters. This is due to the 

particular connections of these sectors with the public law of each 

Member State. For this reason, especially, with regard to fiscal issues, 

if the deceased was resident in Italy, at the moment of his death, the 

Italian inheritance tax will be applied to all the assets worldwide 

                                                            
e principio di uguaglianza nel disegno di legge, in Giorgio Gaja (ed) La riforma del 
diritto internazionale privato e processuale, Raccolta in memoria di Edoardo Vitta 
(Giuffrè 1994) 315-320. 

35 In these terms, it should also be simpler for the Italian Notary to manage the 
succession of extra European union citizens, such as holders of regular permit to 
stay in Italy. This legal document is required in Italy for non-EU citizens (see ‘Testo 
unico sull’immigrazione’ in Law No 296/1998 in Gazzetta Ufficiale, 18 August 1998 
No 98). It has an expiry date, is renewable, and is issued (with varying durations of 
validity) for the first five years of residence in Italy. In particular, the permit of stay 
allows an alien legally residing in Italy to enjoy the same rights as Italian citizens in 
civil and commercial matters. Thanks to the permit, it is not necessary to verify the 
conditions established in art 16 for the preliminary provisions, concerning the 
treatment of aliens, which states: ‘Any alien is admitted to enjoy the civil rights 
granted to Italian citizens under conditions of reciprocity with the exception of the 
provisions contained in a legislation of a special nature. This provision also applies 
to foreign legal person’. 
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belonging to him (according to the principle of worldwide taxation). 

Otherwise, in the case of a non-resident, the Italian inheritance tax rate 

will be applied to all property located in Italy, at the moment the 

succession is opened (according to the territoriality principle).  

On the basis of Italian law, the succession taxes are levied on 

the net share of the inheritance passing to the beneficiary, in other 

terms, the calculation involves the net of liabilities and deductible 

expenses, like funeral and medical expenses, and the debts of the 

deceased. This approach takes into account non-taxable threshold 

amounts that depend on the relationship between the transferor and 

recipient.36  

Also, the disputes concerning tax obligations due to the State or 

other public authority are excluded from the scope of the Regulation; 

on the other hand, lawsuits about the division between heirs on their 

respective shares concerning the payment of taxes should be 

included.37 

The lex successionis, as identified by the Regulation, excludes 

                                                            
36 In Italy, the inheritance tax and gift tax are regulated by the Law No 

286/2006, which has re-introduced these forms of taxation after a long period of 
exemption. This provision reestablished into force the inheritance tax rules and the 
gift tax rules contained in the Law Decree 346/1990 (Inheritance and Gift Tax Code), 
which previously ruled on inheritance and gift matters. Currently, there are different 
rates which are applied to each heir according to the different degree of kinship to 
the deceased. The various rates can be summed up in the following way: 4% to be 
paid for transfers to the surviving spouse and children, with an exemption of Euro 
1,000,000 for each beneficiary; 6% to be paid for transfers to brother and sisters of 
the deceased, with an exemption of Euro 100,000 for each beneficiary; 6% to be 
paid for transfers to relatives within the fourth degree of relationship to the Deceased, 
and other relatives on the spouse side up to the third degree (no exempt amount is 
available); and 8% to be paid for transfers to any other (unrelated) parties. Both rates 
and exemptions according to the current Italian inheritance tax regime are calculated 
using the net value of the assets included in the deceased’s estate. For some 
comments on the evolution of the Italian inheritance tax system, see Ubaldo 
Petrucci, ‘La travagliata evoluzione dell’imposta sulle successioni e donazioni’ [2015] 
BTI 260-261. 

37 For art 752 of the Italian Civil Code, each co-heir must pay the debts of de 
cuius in proportional rate, with reference to the share of the inheritance they 
received. 
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from its scope the case of commorientes.38 This phenomenon 

happens ‘when two or more persons whose succession are governed 

by different laws die in circumstances in which it is uncertain in what 

order their deaths occurred and those laws provide differently for the 

situation or make no provision for it at all’. The situation is resolved by 

means of a rule of substantive law: Article 32. This provision 

establishes that ‘none of these people has the right of succession of 

the other or others’ with the effect of not applying Article 21 of the 

Italian Law No 218/1995.39 The Italian law submitted the determination 

of the time of death to the law governing the relationship from which 

the determination is sought. This provision, after the introduction of the 

Regulation, will continue to operate outside of successions matters, in 

particular with respect to life insurance contracts. 

Additionally, the Regulation excludes from its scope, and thus 

submits the following topics to national rules: the issues relating to the 

status of individuals, including parent-child relationships, and in 

particular its establishment and subsequent disputes; adoption, when 

it produces effects on the status of the child; and the protection of the 

adults, kinship, and affinity. Indeed, the distinction between the 

matters of the status of persons and the succession in terms of 

classification is easy, since the first concerns the effective existence 

of the subject and its basic qualities. The second concerns the 

takeover of the legal relationships and ownership as a consequence 

of the death of the deceased. Therefore, the issues relating to the 

determination of death of the deceased should be included in the field 

                                                            
38 The case of commorientes, or of simultaneous death, is foreseen by the art 

4 of Italian Civil Code. According to this substantive provision when it is not possible 
to establish which of two persons died first, the two are deemed to have died at the 
same time. In this case, there is a presumption that neither of the two persons 
succeeded the other. 

39 Art 21(simultaneous death): ‘Where survivorship is to be established 
between two persons and it is not known who deceased first, the time of the decease 
shall be determined by the law governing that relationship from which the 
determination is sought’. 
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of the status of the person, but Article 23(2)(a) of the Regulation 

provides that the lex successionis governs the causes and the time of 

the opening of the succession.  

The Regulation also excludes (see Article 1(2)(c) from its scope 

the questions relating to the disappearance, absence, or presumed 

death40 which may represent causes for the opening of a person’s 

succession.  

The abovementioned provisions do not rule on the determination 

of the death, disappearance, absence, or presumed death, but, only, 

the consequences of these particular events as capable to determine 

a succession phenomenon.41 In other terms, these questions can 

stand out as preliminary issues in a succession matter; thus, in the 

majority of cases, the judge, called upon to decide on disputes 

regarding succession, will rule on them. Regarding the profile of the 

applicable law, the Regulation seems to make a choice between the 

traditional alternatives of the joint solution of preliminary issues or their 

separated solution, favoring this last option (see in particular the 

Articles 67(1) and 69(2)). It follows, for example, that the Italian Court 

could be requested to solve a preliminary question in a case where it 

was necessary to determine the ‘status’ of a children, on the basis of 

the law determined by the PIL rule on matters of filiation (see Article 

33 of Law No 218/1995) and after solve the main issue on the basis of 

Regulation’s provisions.  

                                                            
40 For art 48 of the Italian Civil Code, death may be presumed on the basis of 

an application of the court filed not less than ten years after the last notice of the 
disappeared person. However, after two years of absence, the heirs and legatees of 
the disappeared person can apply to the court and seek a declaration of absence 
and a declaration authorizing them to take interim possession of the assets of the 
absent person. Following the declaration of presumed death, the interim possession 
is converted to definitive ownership.  

41 On the issues about the coordination between these institutes and the lex 
successionis, see Sara Tonolo, ‘Scomparsa, assenza e morte presunta’ in Roberto 
Baratta (ed) Dizionari del diritto privato - Diritto internazionale privato (Giuffrè 2010) 
441-442; Benedetta Ubertazzi, La capacità delle persone fisiche nel diritto 
internazionale privato (Cedam 2006) 365-370. 
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Moreover, the quality of the heir is usually a consequence of a 

specific personal condition of the person (such as the existence of a 

marriage, family or affinity relationship). ‘The Regulation’ seems aware 

of this aspect, especially because it establishes in its Article 68 the 

contents of the European Certificate of Succession, imposing, 

particularly, the indication of the civil status of the deceased as well as 

the family ties and kinship with the applicant the Certificate, the 

existence of nuptial agreements, and the elements from which result 

the rights and powers of the heirs and legatees. 

So, this determines that the Article 22 of the Italian Law No 

218/1995 will remain in force, because, as noted before, the 

Regulation excludes from its scope the ‘matters relating to the 

disappearance, absence or presumed death of a natural person’. The 

cited rule jointly addresses the disappearance, absence, and 

presumed death, legal institutes that deeply differ from each other, 

especially regarding the measures that can be taken by the national 

judge. In particular, the declaration of absence gives rise to a form of 

limitation of capacity, which allows the adoption of conservative 

measures aimed at protecting the economic interests of the absent 

person (for example, there may be the designation of a special 

curator). The declaration of absence also involves the possibility of 

taking important measures, such as the right for the heirs and legatees 

to obtain possession of the property of the absent. On the contrary, the 

declaration of presumed death has consequences equivalent to the 

extinction of the person, determining de facto the end of his general 

legal capacity. For these legal figures, Article 22 makes reference to 

the last national law of the person who has disappeared. 

The law, so identified, regulates the conditions for the 

assessment of the disappearance and for the declaration of absence 

or presumed death. These measures can interfere within the 

patrimonial sphere of the person in question, such as the right of the 
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spouse of the absent person to receive economic support and its 

amount, and the right to be placed in temporary possession of property 

rights. This law, however, cannot coincide prima facie with the law that 

governs the succession. This may imply that the possession of the 

property of the absent or presumed dead, normally disposed in favor 

of the respective heirs, can occur in favor of other persons that are 

different from those designated by the lex successionis. 

Article 22(2) also establishes the criteria for determining the 

jurisdiction in the matters briefly described above. More specifically, 

this provision provides that the Italian Judge has jurisdiction not only 

when the last national law of the person in question was the Italian law, 

but also in the case where his last residence was in Italy. Jurisdiction 

also exists when the assessment of the disappearance, absence, or 

presumed death, gives rise to effects within the Italian legal system. 

Another significant aspect concerning the impact of ‘the 

Regulation’ on Italian succession system, is represented by the 

inclusion, among the beneficiaries of the inheritance, of the figure of 

the surviving partner (see Article 23(2)(b) of the Regulation). On this 

specific point, it is possible to observe that if the applicable law is the 

Italian, the surviving partner can not claim any right to the inheritance 

of the deceased. In fact, the Italian legal system does not know any 

form of civil union and for this reason does not recognize partnerships 

between persons of different or the same sex. So, Italian succession 

law does not concede automatic succession rights to the surviving 

partner. The latter can only become an heir if this is established in a 

will.42 At the moment, the only case, in which the Italian legal system 

                                                            
42 The terms used to designate civil unions are not standardized and vary 

widely from State to State: civil partnerships, registered partnerships, domestic 
partnerships, significant relationships, reciprocal beneficiary relationships, common-
law marriage, adult interdependent relationships, life partnerships, stable unions, 
civil solidarity pacts, and so on. The exact level of rights, benefits, obligations, and 
responsibilities characterizing these relationships vary, depending on the laws of 
each State. At the moment, in Italy none of these civil relations are recognized. See 
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recognizes importance of the phenomenon of more uxorio 

cohabitation, is represented by the succession of the surviving partner 

in the rental contract for urban real estate.43 

Besides, the Regulation excludes from its scope gifts, because 

these are contracts, usually, included in the ‘Rome I’ Regulation on 

contractual obligations. However, it is known that some forms of gifts 

can be classified as mortis causa acts, and thus they can integrate an 

effective agreement as to succession (see infra). On this specific point, 

it can be useful to consider donatio mortis causa. This is a gift in 

contemplation of death, precisely when a person apprehending his 

dissolution nearly delivers, or causes to be delivered, to another the 

possession of any personal, patrimonial assets to keep in case of the 

donor’s death. Consequently, this type of gift may fall within the 

Regulation on succession and not in ‘Rome I’. This fact may imply, 

precisely, a further consequence: the restriction of the scope of the 

Article 5644 of Law No 218/1995 that, normally, was used by the Italian 

legal operator to regulate the gifts excluded by the scope of Rome I, 

essentially, with reference to donatio mortis causa. Owing to the entry 

in force of the European Regulation, Article 56 will continue to apply 

only for gifts that do not have a contractual nature, such as those gifts 

                                                            
Sara Tonolo, Le unioni civili nel diritto internazionale privato (Giuffrè 2007); Stefania 
Bariatti, La famiglia nel diritto internazionale privato (Giuffrè, 2007). 

43 See arts 6 and 37 of Law 392/1978 (in Gazzetta Ufficiale, 29 July 1978 No 
211 ‘Disciplina delle locazioni di immobile urbani (Equocanone)’. For Italian doctrine 
(see, in particular, Giovanni Bonilini, ‘Il mantenimento post mortem del coniuge e del 
convivente more uxorio’ [1993] RDC 243; Pasquale Colella, ‘Sul riconoscimento del 
diritto a succedere nella locazione del convivente more uxorio’ [1988] DeG 796). We 
are in front of a figure of anomalous ex lege legacy, as the beneficiary identified by 
law does not belong to the group of persons included in art 565 of the Italian Civil 
Code. This provision, where a person dies intestate, provides for legitimate 
succession, whereby property descends to the family of the deceased, in conformity 
with the degree of kinship down to the sixth degree, for the purpose of distribution. 

44 Art 56 (Gifts): 1- Gifts shall be governed by the donor’s National law at the 
moment of the gift. 2- The donor may, by an expressed statement made at the 
moment of the gift, submit the gift to the law of the State of his residence. 3- As to 
form, the gift shall be valid, if it is considered valid either under the law governing its 
substance or under the law of the State in which the gift was made. 
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closely related to family law and matrimonial regime, like propter 

nuptias gifts (see, in particular, Article 785 of Italian Civil Code).45 

On the basis of the Articles 21-23 of the Regulation, the lex 

successionis will be also the law regulating the agreement between 

parties on the sharing out or the distribution of the estate.46 The 

inclusion, in the scope of lex successionis, of the sharing out is a direct 

consequence of the undeniable connection that exists between this 

type of legal act and succession matters, with specific reference to the 

particular moment of assignment of the inheritance to the individual 

beneficiaries.47 Unlike what happened in the previous system of Italian 

conflict of laws (see Article 46(3) of Law No 281/1995), many areas 

will be regulated by the lex successionis. For instance, the abstract 

determination of the portions due to the heirs, the attribution of debts, 

the collation of gifts, and the functioning of the so called ‘retratto 

successorio’ (see Article 732 of Italian Civil Code, for which it must be 

exercised according to the law governing the lex rei sitae, as it is a 

preferential right in rem) will be regulate by the lex successionis. 

Additionally, the existence, the formal and the substantial validity of 

the sharing out, the method of formation of portions and their 

assessment to the heirs, the eviction guarantee, and the rescission for 

a burdensome contract will be regulated by the lex successionis. 

These last aspects, under the previous Italian PIL legislation on 

succession, could be submitted, on the basis of an agreement 

between the participants to the sharing out, to the law of the place of 

the opening of the succession or to the law of the place where the most 

                                                            
45 See Antonio Palazzo, ‘Le donazioni’, in Pietro Schlesinger (ed), 

Commentario al Codice civile (Giuffrè 1991) 281; Andrea Torrente, ‘La donazione’ 
in Antonio Cicu and Francesco Messineo (eds) Trattato di diritto civile (Giuffrè 1956) 
159. 

46 See Tito Ballarino, Manuale di diritto internazionale privato (Cedam 1999) 
533. 

47 In fact, the Italian rules devoted to the regulation of sharing out are inserted 
in the Second Book of Civil Code, the same book dedicated to the discipline of 
succession matters. 
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part of assets were located. Thus, there was the possibility to exclude 

the sharing out to the law that regulated the succession in its whole, 

even in the case in which that law had been expressly chosen by the 

de cuius. 

The problem about the legal capacity of the participants to the 

sharing out is a matter that does not fall within the law governing this 

contract. It follows that, on the basis of Article 23 of the Italian Law No 

218/1995, this specific profile will be regulated on the grounds of the 

national law of the person in question.  

Finally, the lex fori, as the law of the process, will be responsible 

for the procedure applicable to the judicial sharing out. This is in 

accordance with the Article 12 of the Italian Law No 218/1995, for 

which ‘civil proceedings before Italian courts shall be governed by 

Italian Law’. 

 

5. The Article 25 on the Agreement as to Succession and the 
European Certificate of Succession and their effects on the Italian 
succession system. 

The law of succession in Italy is based on two fundamental 

principles which restrain each other: persons are free to make will and 

families are entitled to inheritance of wealth.  

On the basis of the first principle, each person can dispose of his 

own estate ‘for such time as he shall cease to be’ (see Article 587 of 

the Italian Civil Code).48 The law, as it where, recognizes the 

continuing validity of dispositions made by person entitled to do so 

over and beyond the cessation of his existence. 

On the basis of the second principle, when a person dies 

intestate the law provides for legitimate succession (see Article 565 of 

                                                            
48 Succession by will instead is a disposition of property regulated by a will 

that is a ‘revocable act by way of which a person disposes of all his property or part 
of it for the time when he will have deceased to live’ (see art 587 of the Italian Civil 
Code). 
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Italian Civil Code). According to this principle, property descends to 

the family of the deceased in line with the degree of kinship down to 

the sixth degree for the distribution’s purpose.49 Also, the law applies 

the same principle against the will of testator or the undue generosity 

of his disposition to ensure a correct distribution of portions of the 

deceased property to a small group of people qualifying as persons 

entitled to reserved portion.50 

For a long time, all these aspects have been considered by the 

Italian Legislator as a matter of public order and are useful to explain 

the presence in the Italian legal system the prohibition of inheritance 

acts (see Article 458 of Italian Civil Code) directed to safeguard the 

free decision of the testator and the principle of continuity though 

succession upon death. So, in Italy, fundamentally, heirs may only 

accept or renounce inheritance. More specifically, the Italian legal 

system prohibits all agreements by which a person disposes of their 

own succession, including all agreements transferring or renouncing 

rights upon the death of a living person. In these terms, examples of 

agreements on succession that are prohibited under Italian law are 

sales of future property expected to be part of the succession of a living 

person or a property division. 

However, even before the introduction of the Regulation, the 

prevailing opinion of the Italian legal commentators (especially among 

the scholars of private international law) was that this kind of 

agreement was not contrary to international public policy. Their effects 

could be recognized within Italian legal system, if these arrangements 

                                                            
49 Moreover, succession is governed by the law if there is no written 

declaration of the intentions of a person concerning descent of his property after his 
death. In the case of a person dying intestate, therefore, the legislator has set forth 
specific provisions for the disposition of property of the deceased person (see art 
457 of the Italian Civil Code). 

50 Including the spouse, the children born in or out of wedlock, the parents, 
and grandparents where the deceased leaves no issue (see art 536 of the Italian 
Civil Code).  
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had been considered valid in a foreign country.  

Today, thanks to Article 25 of the Regulation, any doubt about 

the recognition of such agreements should be definitively considered 

overcome. Besides, this provision could have the positive effect of 

leading the Italian Legislator to recast Article 458 of the Italian Civil 

Code, already partially and recently revised with the introduction of the 

‘Family agreements’.51 This is a particular contract by which, in 

accordance with the rules governing family firms and the different 

types of companies, the entrepreneur transfers the firm, wholly or 

partially, and the shareholder transfers, wholly or partially, his shares 

to his descendants.52 

Finally, the Regulation gives birth to the European Certificate on 

Succession,53 a legal document, that consists of a formal certification 

of the facts of the succession of a deceased person. Each Member 

                                                            
51 See arts 768bis-768octies of the Italian Civil Code. For a comment to this 

new legal institution, let me to make reference to Giulio Peroni, ‘Il Patto di famiglia 
nella prospettiva internazionalprivatistica, dopo il Regolamento UE n. 650/2012 sulle 
successioni’, [2015] NDS 40-58; ‘Patti successori, Patto di famiglia e ambito di 
applicazione delle norme di diritto internazionale privato’ [2007] DCI 611-640. 

52 This provision has the purpose of making the succession easier and in line 
with the suggestions elaborated by the EU Commission in order to allow the 
entrepreneur to plan the generational transition of the individual firm or the future 
governance of the family-owned firm. See, Commission Recommendation (EC) 
94/1069 of 7 December 1994 on the transfer of small and medium-sized ‘Member 
States are invited to take the necessary measures to facilitate the transfer of small 
and medium sized enterprises in order to ensure their survival and to safeguard the 
jobs which depend upon them’. 

53 The first comments to the introduction of the European Certificate of 
Succession were generally very positive, see, for example, the Max Planck Institute 
for Comparative and International Private Law, ‘Comments on the European 
Commission´s Proposal for a Regulation of the European Parliament and of the 
Council on jurisdiction, applicable law, recognition and enforcement of decisions and 
authentic instruments in matters of successions and the creation of a European 
Certificate of Succession’ in (2010) 74 RabelsZ 522-570 and the note Prise de 
positions sur la proposition de règlement relatif à la compétence. La loi applicable, 
la reconnaissance et l’exécution des décisions et des actes authentiques en matière 
de successions et à la création d’un certificat successoral européen, published by 
Notiares d’Europe - CNEU on <www.notaries-of-europe.eu> accessed 29 
September 2015. 
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State had to designate the competent authority to issue it. In Italy54 

only a Notary will be competent to perform this act, which will make it 

easier for heirs to call upon their rights in another Member State or 

even for an Executor of the will to exercise his power in another State. 

It shall produce its effects in all Members State, without any special 

procedure being required (see Article 69(1) and Recital No 71). In 

particular, Article 63(3) clarifies that: ‘The certificate shall not take the 

place of internal documents for similar purposes in the Member 

States’. Therefore, the European Certificate should not be used for the 

national succession because its scope is limited only to cross-border 

successions. This choice indeed limits the probability of a contrast 

between the European Certificate of Succession and national 

documents with similar purposes.55 On this point, it is useful to observe 

that in Italy, it is using the ‘act of notoriety’ that consists of the 

pronouncement of two persons contained in a public document in the 

presence of the public Notary. In truth, this act does not have a 

particular probative value, as the protection of third parties is 

essentially ensured by the mechanism of the ‘apparent heir’.56 

However, when the European Certificate of Succession is issued 

                                                            
54 See art 32 Law 30 October2014 No 161, ‘Disposizioni per l’adempimento 

degli obblighi derivanti dall’appartenenza dell’Italia all’Unione europea Legge 
europea 2013-bis’, in Supplemento Ordinario of Gazzetta Ufficiale No 261, 10 
November 2014. 

55 See Burkhard Hess, Erick Jayme and Thomas Pfeiffer, Opinion on the 
proposal for a European Regulation on succession law–Version 2009/157 (COD) of 
16 January 2012. This document is available at 
<www.ipolnet.ep.parl.union.eu/ipolnet/cms> accessed 30 November 2015. See also 
Andreas Fotschl, ‘The Relationship of the European Certificate of Succession to 
National Certificates’ [2010] ERPL 1259.  

56 Anyone in possession of estate assets who believes himself to be the heir, 
for example, because he was named in an earlier will later revoked by another, is an 
‘apparent heir’. The actual heir can also take action against anyone who has 
acquired estate property from the apparent heir. Rights of a third party who has 
acquired assets for value are protected provided, he can demonstrate he has 
contracted in good faith (art 534 of the Italian Civil Code). Good faith is not presumed; 
by the same token, good faith will not protect a person in possession of estate assets 
who erroneously believes that he was the heir, if such a mistake was grossly 
negligent (art 537 of the Italian Civil Code). 
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and to be used in another State, it will produce its effects even in the 

country where it has been issued. Otherwise, inverse discrimination 

would occur within those legal systems, such as Italy, which do not 

know legal documents with the same functions as the European 

Certificate.57 

                                                            
57 See, in paticular, David Boulanger and others (eds), ‘Regolamento (UE) n. 

650/2012 del Parlamento Europeo e del Consiglio del 4 luglio 2012, in materia di 
successioni – Prime note sulle questioni di maggiore interesse notarile’ [2012] SM 
1309.  
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I. Law applicable to the succession, according to the 
Romanian private international law rules 

The European Regulation No 650/2012 of the European 

Parliament and of the Council of 4 July 20121 shall apply to the 

succession of persons who die on or after 17 August 2015. 

Where the person whose succession is concerned died before 

the abovementioned date, the law applicable to the succession with 

cross-border implications shall be determined in accordance to the 

conflict of law rules provided by the Romanian international private 

law. 

The conflict-of law rules applicable to successions with cross-

                                                            
1 The Regulation (EU) No 650/2012 of the European Parliament and of the 

Council of 4 July 2012 on jurisdiction, applicable law, recognition and enforcement 
of decisions and acceptance and enforcement of authentic instruments in matters of 
succession and on the creation of a European Certificate of Succession, [2012] OJ 
L 201. 
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border implications are set out in Chapter IV, Book VII of the Romanian 

Civil Code.2  

These conflict of law rules create a unitary system3 for the 

determination of the law applicable to a succession with cross-border 

implications.  

 

I.1. Conflict of law rules, according to the provisions of the 
Romanian Civil Code 

I.1.1. Objective determination of the law applicable to the 
succession 

The Romanian Civil Code adopts the principle of the unity of the 

succession. Accordingly, the law deemed applicable will govern the 

succession as a whole, regardless of the nature of the assets included 

in the estate of the person whose succession is concerned (movable 

or immovable goods). 

As per Article 2633 of the Code, the inheritance is subjected to 

the law of the State where the deceased had, at the time of death, his 

habitual residence.4 

According to Article 2570 of the Code, in matters of international 

private law, the habitual residence of the natural person shall be 

deemed to be in the State where that person has their main residence, 

even where the legal formalities for the registration of the residence 

                                                            
2 The Law n 287/2009 on the Civil Code, as republished in the Official Gazette, 

Part I, n 505/15.07.2011, which entered into force on the 1 October 2011.  
3 The adoption of the unitary system, where a single law applies to the 

succession as a whole, represents a novelty for the Romanian private international 
law, that was introduced by the Romanian Civil Code in October 2011. Before the 
entry into force of this Code, lex successionis was determined differently for the 
movable and immovable goods part of the estate.  

4 It is also possible for a person to choose the law applicable to their 
succession, pursuant to art 2634 of the Romanian Civil Code. However, the 
Romanian Civil Code does not provide any ‘exceptional cases’ in matters of 
inheritance that would allow for the succession to be subjected to a different law. For 
an escape clause for legal relationships with cross-border implications, please see 
para I.8.3.  
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have not been duly complied with. In order to determine the main 

residence, such personal or professional factors shall be reviewed, 

that indicate stable connections to a certain State or the intention to 

establish such connections. The habitual residence can be 

ascertained by any means of proof.  

The provisions of Article 2633 are in line with the general rule for 

the determination of the law applicable to the succession, as provided 

under Article 21(1) of the Regulation.  

However, the unitary system for the determination of the law 

applicable to the succession, where the connecting factor is the 

habitual residence of the deceased, represents an element of novelty 

for the Romanian private international law.5  

While consistent with the provisions of the European Regulation, 

the determination of the applicable law on the criteria of the last 

habitual residence represents a novelty for the Romanian international 

private law, as is the unitary approach for the determination of lex 

successionis. Although subjecting the same estate to two or more laws 

proved at times challenging, the connecting factors (the law of the 

State of citizenship and the law of the State where the immovable 

property is situated) were easily identifiable. The determination of the 

habitual residence under the provision of the Civil Code may leave 

more room for interpretation. 

 

I.1.2. Subjective determination of the law applicable to the 
succession. Choice of law 

Under the provisions of the Romanian Civil Code, the choice of 

                                                            
5 Before the entry into force of the Civil Code, the Romanian private 

international law rules in matters of successions provided for the application of two 
different sets of rules where an inheritance with cross-border implications was 
concerned, i.e. the movable goods pertaining to the estate of the deceased were 
governed by lex patriae (in this case, the law of the State of citizenship), while the 
immovable goods were subjected to lex rei sitae. 
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law applicable to the succession is permitted. Pursuant to Article 

2634(1) of the Code, a person may choose, as law applicable to their 

succession as a whole, the law of their State of citizenship.  

According to the provisions of Article 2569 of the same Code, the 

determination and proof of citizenship are made in accordance with 

the law of the State whose citizenship is invoked. 

The provisions of Article 2634 of the Romanian Civil Code are in 

line with the stipulations of Article 22 of the European Regulation. The 

person whose estate is concerned may chose the law applicable to his 

or her succession. However, the choice is restricted to the law of their 

State of citizenship. No other option is available, e.g. the law of the 

State where certain immovable goods are situated, the law of his State 

of domicile, etc.6 

The subjective determination of the law applicable to the 

succession does not infringe upon the principle of the unity of 

succession. When a choice of law is duly made, the law thus selected 

shall apply to the succession as a whole. For instance, the person 

making the choice could not subject only a part of his estate to the law 

of his State of citizenship. 

The choice of law represents a unilateral deed of the person 

making the choice. The Romanian Civil Code determines the law that 

govern the substantive and the formal validity of this deed. According 

to Article 2634(2), the existence and validity of a declaration of choice 

of law shall be subject to the law chosen to govern the succession. 

Article 2634(3) states that the declaration of choice of law must meet 

all formal requirements for a disposition of property upon death. 

Accordingly, the amendment or revocation of the choice of law must 

meet, as to form, all legal requirements for the amendment or 

                                                            
6 The provisions of art 2634 bring a limitation to the possibility of a person to 

choose the law applicable to their succession, by comparison with the previous 
international private law rules in matters of choice of law applicable to a succession.  
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revocation of a disposition of property upon death. 

A person drafting their will may choose to indicate the law 

applicable to their succession.  

However, a valid choice of law can be made independently, 

outside the dispositions of a will. In such case, the chosen law shall 

govern the succession, but the transfer of the estate of the deceased 

shall be intestate.7  

  

I.1.3. Renvoi 
The Romanian Civil Code aims to create a unitary system, where 

the transfer of the estate of the deceased is subjected to a single law: 

either the law of the State of the habitual residence of the person 

whose estate is involved or the law duly chosen by that person.  

However, the principle of the unity of the law applicable to the 

succession could be infringed upon in the absence of a choice of law. 

According to Article 25598 of the Romanian Civil Code, only the renvoi 

of 1st degree is admissible in private international law matters, and 

successions are not exempt from this rule. If the deceased had his last 

habitual residence abroad, and according to the law of his State of 

residence, the succession is subjected to lex rei sitae, where 

immovable goods are concerned, the Romanian law shall apply, 

where such goods are situated in Romania.9 If the law of the State of 

residence makes a renvoi to the law of a third State, the Romanian law 

                                                            
7 Dragoş-Alexandru Sitaru, Drept Internaţional privat (C.H. Beck 2013) 308.  
8 Referring to the matter of renvoi in private international law in general, article 

2559 of the Romanian Civil Code states that: (1) The foreign law shall contain 
disposition of substantive law, including the conflict-of-law rules, unless otherwise 
provided. (2)Where the foreign law makes a renvoi to the Romanian law or to the 
law of another State, the Romanian law shall apply, unless otherwise provided. (3) 
Notwithstanding the provisions of para1, the foreign law shall not include the conflict-
of-law rules, in case the parties have made a choice of law, in case of the foreign 
law applicable to the form of the deeds and to non-contractual obligations, or in other 
special cases provided by binding international conventions, by EU legislation or by 
the law. 

9 Sitaru (n 7) 62. 
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shall apply.  

Where a choice of law is made, the renvoi is not admissible and 

the law chosen by the deceased shall apply. The Romanian legislator 

has opted for the same solution offered by the European Regulation 

under Article 34(2).  

 

I.1.4. Law applicable to the formal validity of a will10 
According to Article 2635 of the Romanian Civil Code, the 

drafting, amendment or revocation of a will are deemed valid if the 

document complies with the formal requirements applicable, either on 

the date when such document was drafted, amended or revoked, or 

on the date of the testator’s death, as provided by any the following 

laws: the law of the testator’s nationality; the law of his habitual 

residence; the law of the State where the document was drafted, 

amended or revoked; the law applicable to the immovable property 

bequeathed in the will; the law of the court or authority seized with the 

transfer of the goods included in the testator’s estate. 

 

I.1.5. Scope of the law applicable to a succession  
The law applicable to the succession shall determine, among 

other aspects, the following: the date and place of the opening of the 

succession; the persons having vocation to inherit; the necessary 

requirements in order to inherit; possession over the goods comprising 

the estate of the deceased; conditions and effect of the acceptance or 

waiver of the succession; the liability for debts under the 

succession; substantive validity of the will, and of the amendment or 

revocation thereof, as well as the special cases of incapacity to 

dispose of one’s estate or to be named as beneficiary; sharing out of 

the estate. 

                                                            
10 For a presentation of the general rules applicable to the formal validity of 

dispositions of property upon death, please see s II. 
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I.1.6. Estate without a claimant 
In order to determine whether an estate has no claimant, lex 

successionis, as established according to Article 2633 of the 

Romanian Civil Code (objective determination) or to Article 2634 

(subjective determination) shall apply. 

Where, as per the law applicable to the succession, the estate of 

the deceased has no claimant (T.N. – vacant estate), the property 

situated in Romania shall be acquired by the Romanian State, in 

accordance with the internal laws applicable, as per Article 2636(2) of 

the Romanian Civil Code.  

Where the succession is deemed to be without a claimant, 

according to the applicable law, the movables located in Romania and 

the immovable property situated in Romania shall be acquired by the 

Romanian State. This provision has been qualified by the doctrine11 

as a conflict of law rule that leads to the application of lex rei sitae, as 

per Article 2613 of the Romanian Civil Code. Article 2613 contains the 

general private international law rules applicable to movable and 

immovable property.12  

 

I.1.7. Attestations on the content of a foreign law 
When dealing with a cross-border succession, the courts or the 

civil law notary may need to apply a foreign law. 

According to Article 2562 of the Romanian Civil Code, the 

content of the foreign law can be established by a court of law by way 

of attestations obtained from the authorities that issued that law, or by 

an attestation issued by an expert or by any other adequate means. 

                                                            
11 Sitaru (n 7) 313. 
12 Art. 2613 of the Romanian Civil Law Code. The law applicable to property. 

(1) Possession, property and other rights in rem, including liens (securities), are 
governed by the law of the State where such goods are located or situated, unless 
otherwise stipulated by special provisions.  
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Although this legal provision refers to the courts, the same attestations 

can be produced when the authority dealing with the succession is a 

civil law notary. 

As a rule, the party that claims the application of a foreign law 

must offer proof of its content. As an exception, where the content of 

a foreign law cannot possibly be ascertained, within a reasonable 

timeframe, the Romanian law shall apply. 

 

I.1.8. Cases when the law applicable to a succession may be 
set aside 

I.1.8.1. Ordre public 
An authority dealing with a succession may refuse to apply a 

foreign law where it is contrary to public policy (ordre public), as 

provided by the principles of the Romanian private international law, 

or if that law has become applicable by way of fraud. Where the 

application of the foreign law is set aside, the Romanian law shall 

apply. 

The application of a foreign law is contrary to the public policy 

(ordre public) in Romanian private international law, where, if it was 

applied, it would generate a result that would not be compatible with 

the basic principles of the Romanian law, or of European Union law or 

with basic human rights. 

 

I.1.8.2 Fraude à la loi 
According to Article 2564 of the Romanian Civil Code, the 

application of the foreign law shall be excluded where that law has 

become applicable through the fraudulent exclusion of the Romanian 

law. 

Although the abovementioned provision only refers to the 

unlawful circumvention of the Romanian law, it has been considered 

that the same sanction should apply when the foreign law has been 



DANILA  ROMANIA 

JUST/2013/JCIV/AG/4666 615 JUST/2013/JCIV/AG/4666 

set aside by fraud in favour of the Romanian legislation.13  

 

I.1.8.3. General escape clause  
Exceptionally, the application of the law determined according to 

this chapter can be set aside where, according to the specifics of a 

legal relationship, that legal relationship would have a very distant 

connection with the law deemed applicable.  

Article 2565 of the Romanian Civil Code states that, in matters of 

private international law, the law determined as applicable according 

to the conflict-of-law rules set out in the Civil Code shall not apply, if, 

according to the specifics of a legal relationship, that legal relationship 

would have a very distant connection with the law deemed applicable. 

In this case, the law to which the legal relationship is most closely 

connected shall apply. It makes no difference whether the law being 

set aside on grounds of a distant connection is the Romanian law or a 

foreign law. However, it is not sufficient to prove that the legal 

relationship is more closely connected to another jurisdiction than that 

indicated by the connecting factor; it must also be established that the 

connection to the jurisdiction determined by the conflict-of-law rules is 

very distant. 

 
I.2. The determination of the law applicable to the 

succession, according to the Law n 105/1992 on private 
international law 

Prior to the entry into force of the Romanian Civil Code, i.e. prior 

to 1 October 2011, the conflict of law rules on matters of succession 

were provided by the Law n 105/1992.14  

                                                            
13 Sitaru (n 7) 112; Dan Lupașcu and Diana Ungureanu, Drept international 

privat (Universul Juridic 2012) 104. 
14 The Law n 105/1992 on international private law, as published in the Official 

Gazette, Part I, n 245/01.10.1992, which entered into force within 60 days of its 
publication and was repealed by the entry into force of the Romanian Civil Code, on 
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I.2.1. Importance of the conflict of law rules in matters of 
cross-border succession, as set out by the Law n 105/1992 

Although this law is no longer in force, its provisions still hold a 

certain importance. In view of the fact that the new Romanian Civil 

Code entered into force less than five years ago, there are very few 

decisions of the higher courts of law based on the provision of this 

Code in matters with cross-border implications. The vast majority of 

the relevant jurisprudence that is still taken into account by the courts 

of law and by the doctrine was created under the Law n 105/1992. 

Moreover, this law abides by the general principle that has 

governed the successions with cross-border implications even prior to 

its adoption, where the succession of one person may be subjected to 

two or more different laws, depending on the goods that make up the 

estate of the deceased. Accordingly, the immovable goods were 

subjected to the low of the State where such goods were situated (lex 

rei sitae), while the movable goods were governed by lex personalis.  

Law n 105/1992 also contained provisions on renvoi (similarly to 

the Civil law Code, only first degree renvoi was allowed) on the estate 

without a claimant and on the setting aside of the applicable law, but 

these aspects will not be analyzed below.  

 

I.2.2. Law applicable to the succession, pursuant to the Law 
n 105/1992 

According to the provisions of the Law n 105/1992, different 

connecting factors for the determination of the law applicable to the 

succession were provided for movable or immovable goods. 

Pursuant to Article 66 of the law, the inheritance was subjected, 

where movable goods were concerned, irrespective of their location, 

                                                            
the 1 October 2011 and of the Romanian Civil Procedure Code, on the 15 February 
2013. 
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to the national law of the person, at their time of death. Where 

immovable goods and business goodwill were concerned, the law 

applicable to the succession was deemed to be the law of the State 

were these goods were situated (lex rei sitae). 

According to Article 12 of the same law, the national law of a 

natural person is the law of the State of citizenship of that person.  

 

I.2.3. Choice of law, pursuant to the Law n 105/1992 
According to Article 68(1) of the Law n 105/1992, the testator can 

subject the transfer of his or her estate to another law than that 

indicated under Article 66, without being allowed to avoid its 

mandatory dispositions. 

Compared to the Romanian Civil Code currently in force, the Law 

n 105/1992 offered a wider range of choice, where the law applicable 

to the succession was concerned. No express limitations were 

provided, with the exception of the imperative legal provisions set out 

by the law determined pursuant to Article 66. However, it has been 

noted that such choice of law was only possible in case of a 

testamentary succession, as the Article 68 clearly refers to ‘the 

testator’. 

 

I.2.4. Law applicable to the formal validity of a will 
As per Article 68(3) of the aforementioned law, the drawing-up, 

modification or revocation of the will is deemed to be valid, where the 

testament meets the legal requirements as to form, in force either on 

the date of its drawing-up, its alteration or revocation, or at the date of 

the testator’s death, according to either of the following laws: the 

national law of the testator, the law of his domicile, the law of the State 

where the testament was drafted, amended or revoked, the law 

applicable to the immovable goods to which the testament is 

applicable or the law of the court seized with the transfer of the estate 
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of the deceased. 

 
1.3. Temporal conflict of law between internal laws, 

regarding legal relationships with cross-border implications 
The temporal conflict of law rules between the Romanian Civil 

Code and the Law n 105/1992 is governed by Article 20715 of the Law 

n 71/201116 for the application of the Civil Code.  

According to the provisions of this Article, the private international 

law rules set out by the new Civil Code shall apply, in certain 

circumstances, to legal relationships established before its entry into 

force. 

Consequently, three solutions are envisioned: a) the legal 

relationship was established before the entry into force of the Civil 

Code, but it was brought before the court of law or the competent 

authority posteriorly, in which case the legal relationship will be 

governed by the new Civil Code, unless the application of this Code 

leads to unlawful consequences; b) the legal relationship was 

established and brought before the competent authority prior to the 

entry into force of the new Civil Code, in which case the legal 

relationship will be governed by the law in force when the legal 

                                                            
15 Art 207(1) The dispositions of Book VII ‘Private international law rules’ of 

the Civil Code shall only apply to the cases brought before a competent court of law 
or before another competent authority after the entry into force of the Civil Code, 
irrespective of the date and place when the legal deeds were entered into or the 
legal facts took place. (2) Where legal relationships with cross-border implications 
were established before the entry into force of the new Civil Code, the application of 
the new law may be set aside if its application leads to unlawful consequences. (3) 
Where legal relationships with cross-border implications were established before the 
entry into force of the new Civil Code and have already been brought before a 
competent court of law or before another competent authority, prior to the entry into 
force of the new Civil Code, the competent law shall be determined according to the 
legal provisions applicable before the Civil Code entered into force. Art 207 of the 
Law n 71/2011 lays down a rule for the solution of the internal conflict of law between 
the Law n 105/1992 on international private law and the dispositions of the Civil 
Code. See Lupașcu and Ungureanu (n 13) 53-54.  

16 The Law n 71/2011 for the application of the Civil Code, published in the 
Official Gazette, part I, n 409/10.06.2011, as subsequently amended. 
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relationship was established, and c) the legal relationship was 

established and brought before the competent authority after the entry 

into force of the new Civil Code, in which case the legal relationship 

will be governed by the Civil Code.17 

 
1.4 Law applicable to the succession, prior to the entry into 

force of the Law n 105/1992 

Before the entry into force of the law n 105/1992, the application 

of the Romanian law to the immovable goods of the deceased situated 

in Romania was set out by Article 2(1) of the Romanian Civil Code of 

1864, which stated that only the immovable goods located in Romania 

are subjected to the Romanian law, even where such goods are in the 

property of foreigners.18 

In matters relating to successions with cross-border implications, 

this article has been interpreted in the sense that where immovable 

goods were part of the estate of the deceased, these goods would be 

governed by lex rei sitae.  

 

I.5. Law applicable to the succession, as provided by 
binding treaties and conventions 

Romania has also entered several legal assistance treaties that 

also contain provisions applicable in matters of successions. Such 

                                                            
17 For more details regarding the application of art 207, and also for an 

analysis regarding the relation between this article and art 6 of the Civil Code that 
forbid the retroactive application of the law, see Sitaru (n 7) 136-138. Certain authors 
have indicated that this article is also applicable to legal relationships deriving from 
a succession with cross-border implications. See Ioana Olaru, Dreptul European al 
Succesiunilor internaţional (Editura Notarom 2014) 32-36. The application of this 
article by the courts of law for the determination of the law applicable to legal 
relationships with cross-border implications has already generated conflicting 
solutions.  

18 For the interpretation of this article and for the rules applicable to the 
inheritance of movable goods or regarding the rights of the State over an estate 
without a claimant, see Constantin Hamangiu, Codul civil adnotat, vol I, (Librăriei 
Universală Alcalay & Co 1925) 22. 
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mutual assistance treaties have been entered into with EU Member 

States, e.g. Bulgaria,19 Hungary,20 Poland, but also with non-EU 

Member States, such as Moldova21 or the Russian Federation.22  

As a general rule, these treaties determine the law applicable to 

the inheritance as being lex rei sitae, where immovable goods are 

concerned and lex personalis (the law of the citizenship of the 

deceased) for movable goods. The capacity to make a disposition of 

property upon death is generally governed by the law of the State of 

citizenship of the deceased.  

 
II. Scope of lex successionis 
II.1. The causes, time and place of the opening of the 

succession  
According to the conflict of law rules set out by the Romanian 

Civil Code, the date and time of the opening of a succession shall fall 

under the scope of the law applicable to that succession, pursuant to 

Article 2636(1)(a). 

When these aspects are regulated by the Romanian law, the only 

                                                            
19 Treaty between Romania and the People’s Republic of Bulgaria regarding 

legal assisance in civil law, family law and criminal law cases, in force since the 4 
December 1959, ratified by the Decree n 109 of 24 March 1959 and published in the 
Official Gazette n 11 of 31 December 1959. 

20 Treaty between Romania and the People’s Republic of Hungary regarding 
legal assisance in civil law, family law and criminal law cases, in force since 7 May 
1959, ratified by the Decree n 505 of 20 December 1958 and published in the Official 
Gazette n 2 of 17 January 1959. 

20 Treaty between Romania and the Republic of Poland regarding legal 
assisance and legal relationships in civil law matters, in force since 24 March 2002, 
ratified by the Government Ordinance n 65 of 24 August 1999 and published in the 
Official Gazette n 414 of 30 August 1999. 

21 Treaty between Romania and the Republic of Moldova regarding legal 
assisance and legal relationships in civil law and criminal law matters, in force since 
22 March 1998, ratified by the Law n 177 of 4 November 1997 and published in the 
Official Gazette n 310 of 13 November 1997. 

22 Treaty between Romania and the Union of Sovietic Soliacist States 
regarding legal assisance and legal relationships in civil law matters, in force since 
19 September 1958, ratified by Decree n 334 of 26 July 1958 and published in the 
Official Gazette n 30 of 4 August 1958. 
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cause for the opening of the succession is the death of a natural 

person.  

The time of the opening of the succession coincides with the 

moment of death, as per Article 954(1)23 of the Romanian Civil Code.  

The date of death shall be the date mentioned in the death 

certificate or, if applicable, the date of death determined by way of a 

final court ruling.  

As a rule, the succession is opened at the last domicile of the 

deceased, pursuant to Article 954(2)24 of the Civil Code. Although the 

law applicable to the succession is generally determined according to 

the last habitual residence of the deceased, his last domicile is 

important in matters relating to the jurisdiction of civil law notaries and 

courts of law. 

 

II.2. Determination of persons having the vocation (right) to 
inherit  

II.2.1. The vocation (right) to inherit, according to the 
Romanian legislation 

Lex successionis shall determine the persons that are entitled to 

inherit, either as a result of a provision of property upon death made 

by the person whose succession is concerned, or by law. 

                                                            
23 Art 954 of the Romanian Civil Code: (1) The succession of a natural person 

is opened at the time of death of that person. 
24 Art 954 of the Romanian Civil Code: (2) The succession is opened at the 

last domicile of the deceased. The proof of the last domicile can be made with the 
death certificate or, if applicable, with the final court order ascertaining the death of 
a person (3) Where the last domicile of the deceased is not known or, where this 
domicile is abroad, the notary first seized shall have jurisdiction, if there is at least 
one immovable good, part of the estate of the deceased, which is located within that 
notary’s circumscription. Where the last domicile of the deceased is not in Romania, 
and the deceased had no immovable property located in Romania, the notary first 
seized shall have jurisdiction, if there are movable goods belonging to the deceased 
located within his circumscription. Where the last domicile of the deceased is not in 
Romania, and there are no movable or immovable goods, part of his estate, located 
in Romania, the notary first seized shall have jurisdiction. (4) The rules mentioned 
under para 3 above shall also apply when a court of law is the first authority seized 
to settle the succession.  
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When Romanian law is applicable as lex successionis, intestate 

and testamentary succession may coexist, as per Article 955(2) of the 

Civil Code. 

 
II.2.2. The determination of the beneficiaries and of their 

respective shares, in case of an ‘intestate’ transmission of the 
estate 

Where the deceased did not leave a will, or where the will is 

ineffective or does not contain dispositions of property upon death, the 

estate will be transferred according to the rules of intestate 

succession. 

The Romanian law provides that the estate shall be transferred 

to the relatives of the deceased and to the surviving spouse.  

The Romanian Civil Code organizes the relatives of the 

deceased in four distinct orders of succession.  

The surviving spouse is not included in any of the existing order 

of heirs, but will inherit together with the members of any order. His 

share of the estate is variable, and he will receive a larger or smaller 

portion, depending on the relatives that are his co-heirs.25 Where no 

relatives from any of the four orders exist, or where they cannot or will 

not inherit, the surviving spouse shall be entitles to the whole estate of 

the deceased. When the law applicable to the succession is the 

Romanian law, no succession rights will be granted to the partner of 

the deceased, irrespective of the duration of the partnership. The 

Romanian law does not allow marriages between persons of the same 

sex or any form of official partnership between persons of different sex 

or of the same sex. Even if such marriages or partnerships where duly 

concluded abroad, they cannot be subject to recognition in Romania.26 

                                                            
25 Where there is a surviving spouse, the winding-up of the matrimonial regime 

is necessary in order to determine the estate of the deceased. The winding-up of the 
estate shall be addressed as a preliminary matter. For more details please see s III.  

26 Art 277of the Romanian Civil Code states that: (1) Marriage between 
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These dispositions have been interpreted by the doctrine as public 

policy (ordre public) in the Romanian private international law.27  

The relatives of the deceased shall inherit in the following order: 

(a) first order heirs: the descendants (children, grandchildren, etc., with 

no limitation based on the degree of kinship to the deceased); (b) 

second order heirs:28 the parents, brothers and sisters of the 

deceased, as well as the descendants of brothers and sisters, up to 

the fourth degree of kinship; (c) third order heirs: all other ascendants, 

with the exception of the parents, e.g.: grandparents, great-

grandparents, etc., with no limitation based on the degree of kinship to 

the deceased; (d) fourth order heirs: all other collateral relatives of the 

deceased, with the exception of second order heirs, up to the fourth 

degree of kinship.  

Where the deceased has left no legal or testamentary heirs (or 

where the rights those heirs are entitled to do not absorb the estate of 

the deceased in its entirety) either the State or the local administrative 

units shall inherit, pursuant to Articles 553 and 1135-1340 of the 

Romanian Civil Code. 

 

a) Inheritance by right of representation, in case of an 

                                                            
persons of the same sex is prohibited. (2) Marriages between persons of the same 
sex concluded abroad, between Romanian or foreign nationals, are not recognized 
in Romania. (3) Civil partnerships between people of the same sex or of different sex 
concluded abroad by Romanian or foreign nationals are not recognized in Romania. 
(4) The dispositions regarding the free movement of citizens of Member States of 
European Union or of the European Economic Area remain applicable. 

27 Sitaru (n 7) 97; Dan Andrei Popescu, Guide de droit international privé des 
successions (Magic Print 2014) 12. 

28 When only the parents or only the siblings of the deceased inherit, the heirs 
shall be entitled to equal shares of the estate. When one parent inherits together 
with the siblings of the deceased, the parent shall receive one quarter of the estate, 
and the sibling/siblings the rest. When both parents inherit together with the siblings 
of the deceased, each parent shall receive one quarter of the estate and the 
remaining portion shall revert to the siblings. Special rules for the determination of 
the shares apply in case of an adoption with limited effects (that does not sever the 
adoptee’s ties with the family of origin) and where half siblings and full siblings of the 
deceased inherit together.  
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‘intestate’ transmission of the estate 
The inheritance by right of representation is a benefit granted to 

a successor who is more distantly connected to the deceased, that 

allows him or her to inherit in place of his ascendant, who cannot 

inherit, either due to indignity or to the fact that he did not have legal 

capacity at the date of the opening of the succession (Article 965 of 

the Romanian Civil Code).29 Where the ascendant waived his right to 

the succession, he cannot be represented.  

Only the descendants of the children of the deceased or the 

descendants of his brothers and sisters may inherit by right of 

representation.  

 

b) Special succession rights of the surviving spouse  
Aside from the share of the estate of the deceased to which he 

is entitled to, the Romanian legislator has granted the surviving spouse 

two special inheritance rights. 

1. The special right of inheritance over the furniture and 

household goods 

When the descendants of the deceased do not inherit, the 

surviving spouse shall also receive, in addition to the share of the 

estate he is entitled to, pursuant to Article 972 of the Civil Code, a right 

of inheritance over the furniture and household goods that had been 

affected to the use of the spouses (Article 974 of the Romanian Civil 

Code). 

2. Right of habitation (residence) 

This right of habitation deriving from the succession is a 

temporary right in rem over the lodging where the surviving spouse 

was residing at the date of the opening of that succession (Article 973 

                                                            
29 This condition is met when the ascendant being ‘represented’ died before 

the person whose estate is concerned, and also when they died in circumstances in 
which it is uncertain in what order their deaths occurred (commorientes) – Doina 
Dunca and Daniela Negrilă, Drept civil. Moșteniri și liberalități (Notarom 2014) 87. 
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of the Romanian Civil Code). The surviving spouse shall be entitled to 

reside in the aforementioned lodging, if certain conditions are met, e.g. 

the lodging (or a part thereof) is part of the estate of the deceased, the 

surviving spouse has no other rights in rem over a suitable dwelling, 

etc.  

 

II.2.3. Persons having vocation to inherit according to a 
disposition of property upon death made by the deceased 

According to Article 955(1) of the Romanian, the estate of the 

deceased may be transferred to his heirs according to the dispositions 

of property upon death duly made by the person whose succession is 

concerned.  

The persons indicated in the will as beneficiaries of the testator’s 

estate may be sole legatees (universal legatees), legatees entitled to 

a share of the estate (legatees under a universal title) or legatees 

under a particular title. 

 

II.2.4. The capacity to inherit 
The capacity to inherit is regulated by the law applicable to the 

succession, according to the Romanian Civil Code and also according 

to the European Regulation.  

When the Romanian law is applicable, as lex successionis, a 

person shall have the capacity to inherit if that person exists at the date 

of the opening of the succession (Article 957 of the Romanian Civil 

Code). Both natural and legal persons can inherit, although the latter 

can only do so if they are named as beneficiaries by way of a 

disposition of property upon death. Where two or more persons die in 

circumstances in which it is uncertain in what order their deaths 

occurred, neither shall have capacity to inherit the estate of the other 

(Article 957(2) of the Romanian Civil Code). 
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II.2.5. Disqualification by conduct 
According to the Romanian Civil Code, the disqualification by 

conduct (indignity) is a civil sanction cancelling the rights of a 

successor that has committed a serious offence against the person 

whose estate is concerned or against another successor. This 

sanction can operate de jure, where a person was convicted for 

committing a crime with the intention of killing the person whose estate 

is concerned or for committing a crime, before the opening of the 

succession, with the intention of killing another heir who, upon the 

opening of the succession, would have precluded the perpetrator from 

inheriting or would have diminished his successoral rights (Article 958 

of the Romanian Civil Code). In all other cases of indignity stipulated 

under Article 959 of the Code (e.g. grievous acts of physical or 

psychological violence against the person whose succession is 

concerned), the disqualification will only operate if ascertained by a 

final decision of the relevant court of law. A person that has been 

disqualified by conduct cannot claim any rights on the reserved portion 

of the estate.  

 

II.2.6. Powers of the heirs to administrate the estate 
There is no delay in terms of the transfer of property rights by 

means of succession, from the deceased to his heirs. This transfer 

occurs ope legis as of the date of death of the person whose 

succession is concerned, while the acceptance of the succession by 

the heirs only consolidates such transfer, as per Article 1114(1) of the 

Civil Code. However, until the succession is settled and the 

beneficiaries of the estate are duly determined, there can be 

uncertainty over the persons that are entitled to the estate. Therefore, 

certain legal heirs are seized as of right with the administration of the 

estate of the deceased, and with the ability to exert his rights and to 

stand trial on his behalf (saisine). These are the heirs entitled to a 
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reserved share, according to Article 1125 of the Romanian Civil 

Code.30 Only heirs with direct inheritance rights shall have saisine. The 

heirs that are not entitled to a reserved share, as well as the legatees 

shall acquire saisine through the issuance of an inheritance certificate 

or of a court decision.31  

 

II.2.7. Liability for the debts under the succession 
Certain debts incurred by the deceased, as well as other 

pecuniary duties resulting from the succession (e.g. funeral costs, 

expenses resulting from the conservation and administration of the 

estate, etc.) will be passed on to the beneficiaries of the succession. 

Heirs, sole legatees (universal legatees) and legatees entitled to a 

share of the estate (legatees under a universal title) shall be liable for 

the abovementioned debts and duties. Their liability is proportional to 

the share of the estate they are entitled to. According to Articles 

1114(2) and 1155(1) of the Romanian Civil Code,32 the liability of the 

beneficiaries for the debts under succession is limited and they shall 

only be held accountable for these debts intra vires hereditatis. As a 

rule, legatees under a particular title shall not be held accountable for 

the debts under a succession.33  
                                                            

30 Saisine. Notion. Art 1125. Aside from the possession over the estate of the 
deceased, the right of saisine grants the right to administer the estate and to exert 
the rights and legal actions of the deceased. Heirs entitled to saisine. Art 1126. The 
following are heirs entitled to saisine: the spouse, the descendants and the privileged 
ascendants. 

31 Dan Chirica, Tratat de drept civil. Succesiunile si liberalitatile, (C.H. Beck 
2014) 514. 

32Art 1114(2) of the Romanian Civil Code: The heirs, universal legatess and 
legatees under a universal title shall be held liable for the debts and duties under a 
succession only with the assets comprising the estate of the deceased and in 
proportion with the share of the estate they are each entitled to. 

33 However, as per art 1114(3), the legatee under particular title may be held 
accountable for debts under the succession where: a) the testator has expressly 
provided this accountability; b) he has been bequeathed the rights over a universality 
of goods, e.g. an inheritance that the testator was entitled to and that he had not yet 
settled, in which case the legatee shall be responsible for the debts of that 
succession; c) the estate of the deceased is not sufficient in order to pay off the debts 
and duties of the succession. Certain authors do not agree with the provisions of the 
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II.2.8. The conditions and effects of the acceptance or waiver 
of the succession or of a legacy 

Any person that stands to inherit an estate, a portion of an estate 

or certain assets has the right to accept or waive their rights over the 

inheritance, irrespective of whether such rights arise from a disposition 

of property upon death or ex lege. By accepting or waiving their rights 

to a succession, the persons that are entitled to inherit can either 

consolidate34 or retroactively rescind35 their rights over that 

succession. Also, in certain cases, the creditors of the persons entitled 

to inherit may accept the succession on behalf of their debtor (Article 

1107 of the Civil Code) or may revoke the fraudulent renunciation of 

such debtor (Article 1122 of the Code). 

The persons entitled to inherit have the right to express their 

option within a year as of the date of the death of the person whose 

estate is concerned (Article 1103(1)).36 It is presumed, until proven 

otherwise, that a person having vocation to inherit that has not made 

an option regarding his quality of heir within the abovementioned legal 

timeframe has waived their rights over a succession.  

                                                            
Civil Code, according to which of a legacy of a universality (e.g. a succession) should 
be construed as a legacy under a particular title. According to these authors, such 
legacy shall be a legacy under a universal title, and the beneficiary of the legacy 
shall be held accountable for the debts according to the general rule. See Chirica (n 
31) 522. Also, the legatee may opt to pay certain debts, in order to terminate a 
mortgage or a lien over the object of the legacy, Francisc Deak and Romeo Popescu, 
Tratat de drept succesoral, 2nd vol (Universul Juridic 2014) 124. 

34 Art 1114 of the Romanian Civil Code. (1) The acceptance consolidates the 
transfer of the estate, which operated ex lege at the time of death of the person 
whose estate is concerned. 

35 (1) The person entitled to inherit that waives his or her successoral rights is 
deemed to have never been an heir. 

36 Please note that, in certain cases, the beginning of the one year term for 
the acceptance or waiver of the succession is not marked by the death of the person 
whose succession is concerned. For instance, where the testament was uncovered 
after the succession was opened and the legatee had no knowledge regarding the 
disposition of property upon death made in his favour, the one year term shall be 
calculated as of the date where the legatee knew or should have known about the 
existence of such disposition, as provided under art 1103(2)(c) of the Civil Code. 
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Where the Romanian law applies, the acceptance of a 

succession can be made expressly or tacitly (Article 1108(1) of the 

Romanian Civil Code).37 The acceptance of a succession cannot be 

revoked. 

The waiver of successoral rights must always be done expressly 

and must be unconditional. Where a would-be heir renounces his 

rights over an inheritance against pecuniary consideration or waives 

his rights in favor of one or more heirs, with our without consideration, 

it shall be considered that the heir has accepted the inheritance.38  

When the acceptance of a succession is made expressly, or 

when a would-be heir waives his rights over the succession, the formal 

validity of the instrument is not governed by lex successionis, but by 

the law determined pursuant to Article 2639 of the Romanian Civil 

Code.39  

                                                            
37 These rules apply to the voluntary acceptance of a succession. However, 

the Romanian Civil Code also regulates a forced acceptance of the succession, 
under certain conditions, where the successor deliberately hides certain assets that 
are part of the estate or does not divulge the existence of certain donations (art 1119)  

38 However, such declarations done in favor of a co-heir shall be deemed valid 
as such, where their substantive validity is governed by a foreign law that allows this 
type of waiver. This interpretation has been accepted by the Romanian courts of law. 
See the decision n 542/2006 issued by the Bucharest Court of Appeals, where the 
court has established that, where the Israeli law is applicable to the substantive 
validity of the waiver, a declaration waiving the rights to the succession in favor of a 
certain co-heir shall be deemed as a waiver, according to Israeli law, and not as an 
acceptance followed by a transfer, according to Romanian law. The text of the 
aforementioned decision was taken from the decision n 4789/2008 of the High Court 
of Cassation and Justice, issued in the Court case n 7982/3/2007 on 9 July 2008. 
Bucharest decision n 4494/2006 issued by the High Court of Cassation and Justice 
on 9 May 2006. See <www.scj.ro> accessed on 30 November 2015.  

39 Art 2639 of the Romanian Civil Code. (1) The conditions for the formal 
validity of a deed are provided by the law governing its substantial validity. (2) 
However, the deed will be deemed to be valid as to form, where it meets the 
conditions set out by either of the following laws: a) the law of the State where it was 
drafted; the law of citizenship or of the habitual residence of the signatory; c) the law 
deemed applicable according to the international conflict of law rules of the authority 
that examines its validity. (3) Where the law applicable to the substantial validity of 
the deed requires a certain form for the validity of the deed, and any such deed that 
does not comply with this form is deemed null and void, no law of those mentioned 
under para (2) can set aside this formal requirement, irrespective of the place were 
such deed was drafted. 
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The authentic form is not required for the acceptance of a 

succession. However, the waiver of the rights over an inheritance must 

be done by way of a declaration of renunciation authenticated by a civil 

law notary or, if applicable, by the diplomatic missions and consular 

offices of the Romanian State (Article 1120 of the Romanian Civil 

Code). Where such declarations are signed abroad, the authentic form 

must still be complied with, pursuant to Article 2639(3) of the Code.  

 

II.2.9. The substantive validity of a disposition of property 
upon death, as well as other relevant aspects 

Lex successionis shall be applicable to the admissibility and 

substantial validity of a disposition of property upon death and shall 

mainly govern the following aspects: a) the capacity of the person to 

make a disposition of property upon death to make such a disposition; 

b) the particular causes which bar the person making the disposition 

from disposing in favor of certain persons or which bar a person from 

receiving succession property from the person making the disposition; 

c) the admissibility of representation for the purposes of making a 

disposition of property upon death; d) the appointment of an executor 

of the estate; e) the interpretation of the disposition; f) the disposable 

part of the estate and the reserved shares; g) obligations to restore the 

donations; h) obligations to account for gifts; i) admissibility of mutual 

wills and agreements as to successions. 

a) The capacity to make a disposition of property upon death. 

Particular causes which bar the person making the disposition from 

disposing in favour of certain persons or which bar a person from 

receiving succession property from the person making the disposition. 

According to the provisions of private international law, the 

general legal capacity of a natural person is usually submitted to the 
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national conflict of law rules.40 Such is the case of the Romanian 

private international law dispositions, which provide under Article 2572 

of the Civil Code that this aspect shall be regulated by the national law 

of a person.41 As a rule, the national law of a natural person is the law 

of the State of citizenship of that person, as per Article 2568(1) of the 

same Code.42 Also, the beginning and the end of the legal capacity will 

be determined according to the national law of each person (Article 

2573(1) of the Romanian Civil Code). 

Article 2636(1)(g) of the Romanian Civil Code states that lex 

successionis shall apply to ‘the substantive validity of a will, the 

amendment or revocation of a testamentary disposition as well as to 

the special incapacities to make a disposition of property upon death 

or to be the beneficiary of such disposition’. The substantive validity of 

a deed, as per Romanian law, mainly refers to four elements: capacity, 

consent, object and cause. The special incapacities are mentioned 

expressly in the article as being governed by lex successionis, so no 

special problems of interpretation of the legal provision arise 

therefrom. However, it has been debated whether the capacity of a 

person to make a disposition of property upon death and, more 

specifically, the capacity of a minor to make such disposition,43 should 
                                                            

40 Popescu (n 27) 13.  
41 Art 2572 of the Romanian Civil Code. Law applicable to legal status and 

capacity. (1) The legal status and the capacity of the natural person are governed by 
the national law of that person, unless otherwise provided by special dispositions. 
(2) Special incapacities regarding a certain legal relationship are subject to the law 
governing that legal relationship. 

42 Art 2568 of the Romanian Civil Code. The National Law. (1) The national 
law is the law of the State of citizenship of the natural person or the law of the State 
of nationality of the legal person. (2) Where an individual has multiple citizenships, 
the law of that State of citizenship to which that individual is more closely connected, 
especially by way of his habitual residence, shall apply. (3) Where an individual has 
no citizenship, the national law of that individual shall be the law of the State of his 
habitual residence. (4) The provisions of art 3 are also applicable to refugees, as 
stipulated by special legal provisions and by binding international conventions. 

43 According to professor Dragos A. Sitaru, all incapacities that bar a person 
from entering a certain legal relationship, with the purpose of protecting that person, 
shall be governed by the law applicable to that legal relationship. Accordingly, a 
provision barring a person from making a disposition of property upon death, as they 
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be governed by lex successionis or by lex personalis.  

When the Romanian law shall govern to the capacity of a person 

to make a disposition of property upon death, the provisions of the 

Romanian Civil Code shall be applicable. According to Article 988(1) 

of the Romanian Civil Code, a person that does not have full legal 

capacity to exercise their rights cannot dispose of their assets or estate 

by way of a disposition of property upon death.44  

As a rule, the Romanian law deems that a person acquires full 

legal capacity to exercise their rights upon turning eighteen (Article 38 

of the Romanian Civil Code). Any person under the age of eighteen 

shall not be able to make a disposition of property upon death, as they 

do not have the required capacity to exercise their rights.45  

Similarly, persons over the age of eighteen that are declared to 

be incompetent by a court of law may not validly dispose of their 

estate. 

Where a person does not have the capacity required in order to 

dispose of their property upon death, such disposition cannot be 

concluded by their legal representative or guardian or with the consent 

of such representative or of a court of law or another authority. 

Also, the Romanian Civil Code states that a person that is 

insolvent cannot dispose of their property without pecuniary 

consideration. Although donations made by an insolvent person may 

                                                            
do not have full legal capacity to exercise their rights for reasons of minority, 
represents an interdiction set up in order to protect that person and shall be governed 
by lex successionis. Sitaru (n 7) 150. For an opinion according to which this aspect 
falls under the scope of lex personalis, as this is not a special incapacity, but an 
incapacity barring the minor to dispose in favour of anyone, see Popescu (n 27) 14 
fn 23. 

44 The Romanian Civil Code of 1864, that is no longer in force, had dispositions 
that were more favorable to the minors wanting to organize their own succession. 
According to art 806 of that Code, all minors who were 16 years of age or older were 
allowed to dispose, by way of testament, of half of what they could dispose of as 
adults.  

45 Such is the situation of the minor that concludes a marriage (art 39 of the 
Romanian Civil Code). Also, the full capacity to exercise their rights may be acquired 
by minors through emancipation, according to art 40 of the same Code. 
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be considered invalid, the doctrine has interpreted that, where wills are 

concerned, either this incapacity is not applicable46 or, although it does 

apply to wills, such dispositions of property upon death shall be 

safeguarded if, at the time of death, the testator is no longer 

insolvent.47  

According to the provision of the Romanian Civil Code, no one 

may bequeath their estate to the person that has served as their legal 

representative or as their legal guardian, even after they have acquired 

full capacity to exercise their rights, until the legal representative or 

guardian has not been released from all liability by the relevant court 

(Article 988(2) of the Romanian Civil Code). 

A person may not bequeath their estate to a doctor, a pharmacist 

or any other person that has offered them medical care for the 

treatment of the affliction that has caused their death (Article 990(1)), 

or to the priest or person offering them faith-based assistance during 

that affliction (Article 990(3)). Exceptions are made where the 

beneficiary is married or related to the testator. 

Also, a person may not bequeath their estate bequeath their 

estate to the persons that offered them professional assistance in 

drafting their will (civil law notaries, interpreters, legal counselors, etc.) 

or to the witnesses that participated at the conclusion of an authentic 

or privileged will (Article 991 of the Romanian Civil Code). 

Where an individual cannot make a disposition of property upon 

death in favour of certain persons, those persons cannot receive such 

disposition. 

c) The admissibility of representation for the purposes of making 

a disposition of property upon death 

The Romanian law does not allow for dispositions of property 

                                                            
46 Deak and Popescu (n 33) 40. 
47 Chirica (n 31) 124. 
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upon death to be made through a representative.48 This rule applies to 

both legal and conventional representation. 

d) The appointment of an executor for the dispositions of property 

upon death  

When the person whose succession is concerned has 

designated an executor for the dispositions of property upon death, the 

appointment and the powers of that executor shall fall under the scope 

of lex successionis.  

When the Romanian law is applicable to the succession, the 

designation of an executor of the will can only be made in a 

testamentary form.49 The executor of the will shall have as main 

attribution the administration of the estate of the deceased, for a period 

that cannot exceed two years as of the date when the succession was 

opened.50 The executor may take the necessary measures for the 

conservation and administration of the estate and shall see that the 

dispositions of property upon death are duly upheld and executed. The 

executor may receive the debts owed to the estate and may pay the 

debts under the succession only if such powers were granted to him 

by the testator; where the testator has made no mention of such 

possibility, the executor will have to obtain authorization from the court. 

Also, as a rule, the executor can sell the assets of the estate only with 

the authorization of a court of law. 

e) The interpretation of a disposition of property upon death 

The rules for the interpretation of contacts shall also apply to the 

interpretation of dispositions of property upon death, unless such rules 

                                                            
48 Chirica (n 31) 242. Deak and Popescu (n 33) 24. 
49 As a rule, the executor of the will shall be designated by the testator himself. 

However, it is also possible that the executor be designated by a third party, indicated 
by the testator, pursuant to art 1077(1) of the Romanian Civil Code. As the executor 
is appointed unilaterally either by the testator or by a third party selected by the 
testator, the designated person has the option to refuse the appointment. 

50 The testator may provide a shorter delay (art 1179(2) of the Civil Code) or, 
under certain conditions, the delay may be extended by the courts of law (art 1179(3) 
of the Civil Code). 
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are not compatible with the dispositions of property upon death (Article 

1039(1) of the Romanian Civil Code). The main rules of interpretation, 

as identified by the doctrine are that the testament should be 

interpreted according to the real intention of the testator (Article 

1266(1)), that the provisions of the testament should be interpreted in 

the sense that they may generate effects (Article 1268(3)) and that, 

where any provisions of the testament remain unclear, they should be 

interpreted in favour of the person that must execute such provisions 

(Article 1269(1)).51  

f) The disposable part of the estate and the reserved shares 

Under Romanian law, the freedom of a person wanting to 

dispose of their assets without pecuniary consideration, inter vivos or 

mortis causa, shall be limited by the rights of the successors entitled 

to a reserved share. This limitation applies to donations, legacies and 

disinheritance. According to Articles 1086 and 1089 of the Romanian 

Civil Code, the disposable part of the estate is that portion of the estate 

which is not reserved by law in favour of certain heirs and which can 

be disposed of by way of donations and legacies. 

The reserved share is considered to be a part of the estate of the 

deceased, and not a pecuniary claim against the heirs or the estate. 

According to Article 1087 of the Civil Code, the following are heirs 

entitled to a reserved share: the spouse, the descendants and, where 

the descendants do not inherit, the privileged ascendants (i.e. the 

parents) of the deceased. Only those heirs with direct rights over an 

estate shall be entitled to a reserved share. The reserved share 

represents half of the portion of the estate to which the heir would have 

been entitled to, had he not been precluded to inherit by donation, 

legacies or disinheritance, as per Article 1088 of the Code.52 

                                                            
51 Chirica (n 31) 276. 
52 Special rules for the determination of the reserved share apply where the 

surviving spouse benefits from donations, legacies or disinheritance, in the detriment 
of the descendants of the deceased that are not also descendants of the surviving 
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g) Obligations to restore donations  

In case the person whose succession is concerned did not 

respect the rights of the heirs entitled to a reserved share, the latter 

shall have the right to ask the beneficiaries of donations and legacies 

made by the deceased to account for them. As a result, the legacies 

shall become ineffective and the donations shall be terminated, in the 

measure where such ineffectiveness or termination is required in order 

to restore the reserved share, as per Article 1097(1) of the Romanian 

Civil Code.  

According to Article 1096 of the Romanian Civil Code, where the 

donations and the dispositions of property upon death made by the 

deceased infringe upon the rights of the successors entitled to a 

reserved share, they shall be ‘reduced’ (i.e. be made ineffective or 

terminated), upon request, according to the following rules: 1) the 

dispositions of property upon death will be reduced first and, only 

where this reduction is not sufficient to restore the reserved share of 

the estate, the donations will also be subsequently reduced; 2) where 

several dispositions of property upon death infringe upon the rights of 

the forced heirs, these shall be reduced together and proportionally, 

unless one or more such dispositions have been granted preferential 

rights by the testator; 3) donations will be reduced successively, 

starting with the most recent. Where several donations have the same 

date, they shall be reduced together and proportionally, unless 

otherwise provided by the donor. The risk of insolvency of the 

beneficiary of a donation is not borne by the heirs, but by the 

beneficiary of the subsequent donation: where the beneficiary of a 

donation is insolvent and cannot restore the donation, the subsequent 

donation will be reduced.  

Whereas the reduction of dispositions of property upon death 

                                                            
spouse, as per art 1090 of the Civil Code. 
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does not generate any considerable issues, the same cannot be said 

about donations. The main problem arises from the difficulty to 

ascertain, at the time of the death of the donor, what donations he had 

made during his lifetime, especially where the beneficiaries of those 

donations were not his heirs. Where the Romanian law applies, certain 

goods can be duly donated by the simple remission of the good to the 

beneficiary.53 However, even where an authentic deed of donation was 

drafted by a Romanian civil law notary, such deed was not subject to 

registration in the special registry for authentic donations prior to 1 

October 2011.54  

h) Obligation to account for gifts  

The obligation to account for gifts (donations) is the obligation 

that the surviving spouse and the descendants that are also heirs of 

the deceased have towards one another, to restore to the estate, in 

rem or in equivalent pecuniary value, the donations made by the 

deceased and that were not exempt from this requirement, as per 

Article 1146 of the Romanian Civil Code. 

i) Admissibility of mutual wills and agreements as to successions 

According to Article 956 of the Romanian Civil Code, any 

unilateral or multilateral deed regarding a succession that has not yet 

been opened shall be null and void, where they refer to the acceptance 

and waiver of that succession or to the transfer of the estate, of part of 

the estate or of certain rights deriving from an unopened succession. 

Mutual wills and other agreements as to succession are thus 

forbidden under Romanian law, as it has been considered that such 

deeds may inspire the wish of the demise of the person whose 

                                                            
53 According to art 1011 of the Romanian Civil Code, all donations must be 

made in authentic form. However, certain donations are valid even if they do not 
comply with this condition. Such is the case of the donation of low value movable 
goods, which is duly concluded by the remission of the good to the beneficiary.  

54 For more details on the National Notarial Register for Authentic Donations 
and Dispositions of Property upon Death, please see s III. 
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succession is concerned and also, where the latter is also a party to 

the agreement, such agreement may infringe on the principle of 

revocability of dispositions of property upon death.55 56  
The formal validity of the dispositions of property upon death may 

be governed by any of the laws set put under Article 263557 of the 

Romanian Civil Law Code.  

When the Romanian law applies, dispositions of property upon 

death may be valid where they are done by way of a holographic58 or 

authentic59 deed.  

As of 1 January 2007, all dispositions of property upon death 

authenticated by civil law notaries are subject to registration in a 

special electronic register.60 The authentic wills duly authenticated 

before that date may also be registered, upon request. 

Also, since the entry into force of the new Civil Code, certain 

                                                            
55 Deak and Popescu (n 33) 208f. 
56 It has been discussed whether this prohibition to enter agreements as to 

succession, that is a public policy rule according to the substantive law in matters of 
successions, would also be a public policy rule according to the Romanian 
international private law, and would thus preclude such agreements, duly concluded 
according to a foreign law, from generating any effects in Romania, even if the 
foreign law would be applicable to the succession. However, several more recent 
court rulings have stated that such agreements are not contrary to Romanian public 
policy in matters of international private law and can generate effects, where they 
are permitted by the foreign law that governs them (decision n 2160 of 4 September 
2001 issued by the Timisoara Court of Appeals, as published in Şerban-Alexandru 
Stănescu, Drept internaţional privat (Hamangiu 2008) 4-6 and decision n 151 A of 9 
March 2009 issued by the Bucharest Court of Appeals, as published in 
<www.jurindenx.ro> and <www.lege5.ro> both accessed 30 November 2015 ).  

57 For more details, please see s I. 
58 A holographic will is a will that is entirely written in the testator’s own hand 

and that has been dated and signed by the testator, pursuant to art 1041 of the 
Romanian Civil Code.  

59 An authentic will is a will that has been duly authenticated by a civil law 
notary or by another person vested with public authority by the State. Romanian 
diplomatic missions and consulary offices may also authenticate wills, at the behest 
of Romanian citizens, pursuant to art 16(2) of the Government Decision n 760/1999 
regarding the approval of the Consulary Regulation, as published in the Official 
Gazette, Part I, n 468 of 27 September 1999 and also pursuant to art 18(2) of Law n 
36/1995 regarding civil law notaries and the notarial activity. However, in practice, 
the cases where a disposition of property upon death is authenticated at a diplomatic 
mission or consulary office are very rare.  

60 For more details, please see s IV. 
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goods deposited with credit institutions can also make the object of a 

disposition of property upon death, that will also be subject to 

registration. 

Also, in certain special situations, the testator may make a 

disposition of property upon death under the form of a so-called 

‘privileged will’ which has the evidentiary effect of the authentic 

instrument. 

Romania is not a member of the 1973 Washington Convention 

providing a Uniform Law on the Form of an International Will. 

 

II.2.10. The sharing out of the estate 
The sharing-out of the estate shall be governed by lex 

successionis, where the determination of the persons that are entitled 

to ask for the sharing out of the estate is concerned. 

 

III. Aspects that are not governed by lex successionis. 
Winding-up of the matrimonial regime 

The issues regarding to matrimonial regimes fall outside the 

scope of the law applicable to the succession, under the provisions of 

the Romanian Civil Code and of the European Regulation (Article 

2(1)(d)).  

However, the courts of law or the civil law notaries dealing with a 

given succession should take into account the winding-up of the 

matrimonial property regime of the deceased. The winding-up of the 

matrimonial regime represents a preliminary issue, which must be 

dealt with in order to determine the estate of the deceased.  

As there is no European regulation in force, dealing with such 

matters, and as Romania is not a part of the 1978 Hague Convention 

on the law applicable to matrimonial regimes, the determination of the 

applicable law shall be made according to the conflict of law rules set 

out in the Romanian Civil Code. 
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These rules shall apply to the winding up of the matrimonial 

regime of the spouses.61 

According to Article 2590(1) of the Romanian Civil Code, the law 

applicable to the matrimonial regime is the law chosen by the spouses. 

The spouses can subject their matrimonial regime to one of the 

following laws: a) the law of the State where one of the spouses has 

their habitual residence at the time of choice; b) the law of the State of 

citizenship of either of the spouses; c) the law of the State where they 

establish their first common residence (Article 2590(2)). 

Where the spouses have not made a choice of law, their 

matrimonial regime will be subjected to the law governing the general 

effects of the marriage (Article 2592). 

According to Article 2589(1), the general effects of the marriage 

are subjected to the law of the State where the spouses are habitually 

resident, or if not applicable, to the law of the citizenship of both 

spouses. If the spouses have different citizenships, the law of the State 

where the marriage was officiated shall apply.  

The law applicable to the matrimonial regime shall regulate, inter 

alia, the content of the estate of each of the spouses, their rights over 

the assets and their debts (Article 2593(1)(e)) and the termination and 

winding-up of the matrimonial regime (Article 2593(1)(f)). 

However, the rights of the spouses over the family residence 

shall be determined by the law of the State where this residence is 

situated (lex rei sitae) (Article 2589(3)). 

Article 2596(1) of the Romanian Civil Code states that the law of 

the habitual residence of the spouses or, if applicable, the law of the 

State of citizenship of both spouses shall continue to regulate the 

effects of their matrimony, even if one of the spouses changes their 

habitual residence or their citizenship. 

                                                            
61 For the non-recognition of registered partnerships and same-sex marriages 

by the Romanian law, please see para II.2.2 above. 
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Article 2596(2) states that, where both spouses change the State 

of their habitual residence or their joint citizenship, the law of their new 

habitual residence/citizenship shall only regulate the future aspects of 

their matrimonial regime. This rule, however, is not mandatory, as the 

spouses may choose to retroactively subject past aspects of their 

matrimonial regime to the new law, on condition that this application 

does not is not to the detriment of the rights duly acquired by third 

parties. 

 

III.1. Matrimonial regimes in Romania 
The statutory matrimonial property regime is the community of 

property regime.  

The spouses (or future spouses) may select a different 

matrimonial regime, by concluding a matrimonial convention (Article 

329). They may opt between the separation of property or the 

conventional community of property. 

 

III.2. Form of the choice of the law applicable to the 
matrimonial regime. Form of the convention regarding the 
election of a matrimonial regime 

The conditions for the formal validity of the choice of the law 

applicable to the matrimonial regime are either those provided by the 

chosen law or those provided by the law of the State where the 

choice was made. When the Romanian law is applicable, the choice 

of law must meet all conditions for the formal validity of a matrimonial 

convention (Article 2591(2)). Similarly, the conditions for the formal 

validity of the matrimonial convention are either those set out by the 

law applicable to the matrimonial regime or those provided by the law 

of the State where the convention was concluded (Article 2594). 

The Romanian Civil Code requires the authentic form for all 

matrimonial conventions (Article 330(1)).  
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III.3. Registration and publicity of the matrimonial 
convention 

The Romanian Civil Code establishes conflict of law rules in 

matters referring to the publicity of the matrimonial regime. The rule 

regarding the law applicable to the publicity of the matrimonial regime 

is set out in Article 2595(1) of the Romanian Civil Code, which states 

that the publicity and opposability are subjected by the law applicable 

to the matrimonial regime. In order to protect the interests of third 

parties, an exception is made where one of the spouses enters into a 

legal relationship with a third party, where the former and the latter 

both had their habitual residence in the same country at the date of 

the initiation of the legal relationship. In this case, the law of the mutual 

State of residence shall apply to the publicity of the matrimonial regime 

(Article 2595(2)). However, this exception shall not apply where: (a) 

the conditions provided by the law applicable to the matrimonial 

regime, for the publicity or registration of the matrimonial regime, were 

met; (b) at the date of the creation of the legal relationship, the third 

party was aware of the matrimonial regime of the spouses or 

carelessly ignored this regime; (c) the rules of publicity of immovable 

property, as provided by lex rei sitae, have been duly complied with 

(Article 2595(3)).  

When the Romanian law is applicable to the publicity of the 

matrimonial convention, the provisions of Article 334 of the Romanian 

Civil Code shall apply. All matrimonial conventions authenticated by 

civil law notaries will be registered with the relevant electronic registry, 

i.e. the National Notarial Register of Matrimonial Regimes.62 

After having authenticated a convention regarding the selection 

of a matrimonial regime, the civil law notary shall send a copy of the 

                                                            
62 For more details regarding this Register, please see s IV. 
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convention to the relevant local Public Community Service of Personal 

Records, as well as to the abovementioned Register. Depending on 

the assets mentioned in the convention, the convention can also be 

registered with the land register, the trade register or any other 

relevant register. 

 

III.4. Termination and winding-up of the matrimonial regime 
The termination and winding-up of the matrimonial regime shall 

be governed by the law applicable to that matrimonial regime (Article 

2593(1)(f)). When the Romanian law applies, the liquidation of the 

community property regime will be undertaken by a civil law notary or 

by a court of law. The notary dealing with a succession will have to 

wind-up the matrimonial regime of the deceased, in order to correctly 

determine the estate (Article 1133(2) of the Romanian Civil Code).  

 

IV. Settling a succession in Romania 
IV.1. Authorities competent to deal with a succession, 

according to the Romanian legal system 
The Romanian law system recognizes two authorities that have 

competence in matters of succession: the courts of law and the civil 

law notaries. 

As a result of the finalization of the procedure in matters of 

successions, either by a court of law or by a civil law notary, the 

transmission of the estate of the deceased to one or more legal or 

natural persons will be ascertained.63  

The person having vocation to inherit or any person 

demonstrating a legitimate interest may choose to seize either a civil 

law notary or a court of law, as indicated under Article 108(1) of the 

Law n 36/1995. Where a court of law is seized, a court decision will be 

                                                            
63 Ioan Popa and Alin-Adrian Moise, Drept notarial. Organizarea activității. 

Statutul notarului. Proceduri notariale (Universul Juridic 2013) 227. 
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issued when the procedure is finalized. Where a civil law notary settles 

the succession according to the specific rules of the notarial 

procedure, a certificate of inheritance will be issued.  

 

IV.2. Jurisdiction of the Romanian courts of law in mattes of 
cross-border successions 

When the provisions of the European Regulations are not 

applicable, the jurisdiction of the Romanian courts of law shall be 

established pursuant to the relevant provisions of the Romanian Civil 

Procedure Code.64 

The Romanian courts of law shall have exclusive jurisdiction to 

rule on claims with cross-border implications, in matters that concern 

immovable goods that are located in Romania or goods that are 

located in Romania, where the de cujus had his last domicile in 

Romania, as per the provisions of Article 1080 of the Civil Procedure 

Code. 

According to Article 1082 of the same Code, the choice of court 

agreements that select the jurisdiction of a foreign court in the 

abovementioned cases shall be deemed inoperable.  

The Romanian courts shall have preferential jurisdiction over 

matters where the de cujus had his last domicile in Romania, with the 

exception of the immovable goods of the de cujus that are located 

abroad, where the relevant foreign courts shall retain jurisdiction, as 

per the provisions of Article 1081 of the Code. 

In special circumstances, the provisions of Article 1069 on forum 

necessitatis may become applicable in matters of succession. Where 

the Romanian courts have jurisdiction, the internal competence shall 

be determined according to the provisions of the Civil Procedure Code. 

The general rule is that, where the last domicile of the deceased was 

                                                            
64 Certain provisions referring to international jurisdiction in successions with 

cross-borders implications are also contained in binding treaties and conventions.  
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located in Romania, the court under the jurisdiction of which the last 

domicile is situated shall be competent to rule on the succession, 

pursuant to Article 118 of the Civil Procedure Code.  

 

IV.3. Jurisdiction of the Romanian civil law notaries in 
mattes of cross-border successions 

The Romanian law system does not provide any special rules 

that determine the international jurisdiction of a civil law notary in 

dealing with a cross-border succession. 

Therefore, the general dispositions referring to the competence 

in matters of succession shall apply, as set out under the 

abovementioned Article 954 of the Romanian Civil Code, and also 

under Articles 15(a) and (b) and 101 of the Law n 36/1995. The rule is 

that the determination of the competence of a notary shall be 

established depending on the last domicile of the deceased.65 
In view of the foregoing, it can be noted that the Romanian Civil 

Law notary has a wide competence in matters of successions. As it 

has been already remarked by the Romanian doctrine, the 

abovementioned criteria are not necessarily grounds for the 

determination of the cross-border jurisdiction of the Romanian civil law 

notary, but are generally employed as a way to determine competence 

between civil law notaries in office in Romania.66 

The rules on jurisdiction set out by the European Regulation do 

not apply to the Romanian civil law notaries, as they do not exercise 

judicial functions like courts or by delegation of power by a court. They 

are non-judicial authorities empowered by the Romanian legislation to 

                                                            
65 For more details on the competence of civil law notaries in matters of 

succession, please see s II.1, on the relevance of the last domicile of the deceased 
on the competence of civil law notaries and courts of law, and also the ancillary rules 
that come into effect when the last domicile of the deceased is not located in 
Romania. 

66 Popa and Moise (n 63) 31. 
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deal with matters of succession. Therefore, the competence of 

Romanian civil law notaries when dealing with a succession with 

cross-border implications shall be determined according to the internal 

rules of competence set out above.  

 

IV.4. Electronic registers and the settling of a succession 
Whether the matters arising from a succession are settled before 

a court of law or a civil law notary, the specific procedures offer a high 

degree of certainty referring to the identification of the heirs and 

beneficiaries and of the share of the estate they are entitled to. Both 

the notary and the judge shall require evidence of kinship to the 

deceased, of the acceptance or waiver of a succession, they shall hear 

witnesses, verify the existence of dispositions of property upon death 

and of the ownership title over the goods that comprise the estate of 

the deceased, etc.  

A key role in ensuring the certainty of the procedure is played by 

the electronic registers where various deeds with incidence in matters 

of succession are registered. These registers are queried by the civil 

law notary seized with the succession. When the succession is being 

settled before a court of law, the interrogation of these registers 

represents a preliminary and mandatory phase, according to Article 

108(2) of the Law n 36/1995 and Article 193(3) of the Civil Procedure 

Code. 

The main electronic registers subject to interrogation are: (1) the 

National Notarial Register for Successions where the last domicile of 

the deceased is either located abroad or unknown; (2) the National 

Notarial Register for the Acceptance or Waiver of Successions, where 

the authentic deeds referring to the acceptance and waiver of a 

succession are registered; (3) the National Notarial Register for 

Donations and Dispositions of property upon Death, where authentic 

testaments (and also the amendments and revocations thereof) have 
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been registered since 2007, while donations have only been subject 

for registration since the 1 October 2011; (4) the National Notarial 

Register for Matrimonial Regimes; (5) the National Notarial Register 

for the Creditors of Natural Persons and for the Oppositions to the 

Sharing out of the Estate. 

 

IV.5. The Romanian Certificate of Succession  
The finalization of the notarial procedure in matters of succession 

is marked by the issuance of a certificate of inheritance. 

 

IV.5.1. The Romanian Civil Law notary is the only authority 
competent to deliver the Romanian Certificate of Succession 

The certificate of inheritance has quite a longstanding tradition in 

Romania, being first regulated in by the Decree n 40/1953.67 Since that 

date, the only Romanian authority competent to issue this certificate 

has been the notary. 

 

IV.5.2. Evidentiary force of the Romanian Certificate of 
Succession 

According to Article 1132 of the Romanian Civil Code, the 

certificate of inheritance is issued by the civil law notary and contains 

clauses referring to the estate of the deceased, the number and quality 

of heirs and the share of the estate attributed to them.68 It is also 

                                                            
67 The Decree n 40/1953 regarding the notarial procedure in matters of 

succession, as published in the Official Bulletin n 2 of 22 January 1953.  
68 There are several similarities between the European Certificate of 

Succession and the internal Certificate of Inheritance issued by the Romanian civil 
law notary. One of these similarities resides in the content of these two instruments. 
Generally, The Romanian Certificate of Inheritance shall contain the following 
information: 

(a) the name and address of the issuing authority (i.e. the civil law notary); (b) 
the reference number of the file; (c) the date of issue; (d) details concerning the 
deceased: surname, given name(s), civil status, nationality, identification number (if 
applicable), address at the time of death, date of death; (e) information concerning 
the marriage contract entered into by the deceased, information regarding the 
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possible that, due to various reasons, no mention of the estate be 

made in the certificate.  

Article 1133 states that the certificate of inheritance shall bear 

evidence69 of the quality of heir, as determined by law or by a 

disposition of property upon death, as well as of the right of property 

of the heirs70 that accepted the succession over the goods comprising 

the estate of the deceased.  

 

IV.5.3. Legal nature of the Romanian Certificate of 
Succession 

The nature of the Romanian certificate of inheritance has been 

much debated by the doctrine. In view of the fact that the notarial 

procedure is based on the agreement of all the parties involved, it has 

                                                            
matrimonial regime and the liquidation thereof; (f) information regarding the estate 
of the deceased, the movable and immovable assets part of the estate, debts, etc.; 
where immovable goods are concerned, the Certificate of Inheritance will also 
provide information regarding the registration of such property with the relevant 
registry; (g) information as to whether the succession is testate or intestate; if the 
estate is transferred according to the provisions of the will, information regarding the 
will must also be provided; (h) details concerning the successors: surname (if 
applicable, surname at birth), given name(s), address and identification number (if 
applicable); (i) the share of the estate for each heir; (j) the rights and/or assets for 
any given legatee, if applicable; (l) information in respect of each beneficiary 
concerning the nature of the acceptance or waiver of the succession. 

69 According to art 557(1) of the Romanian Civil Law Code, one of the means 
of acquiring property rights is by way of inheritance. However, the transfer of the 
estate between the deceased and his heirs (i.e., the persons having direct vocation 
to inherit that have accepted the inheritance) takes place at the moment of the death 
of the person whose succession is concerned. The transfer of property rights (as 
well as of other rights) does not occur through the issuance of the certificate of 
inheritance. This deed is merely an instrument ascertaining that transfer. See Ioan 
Leș, Manual de drept notarial, (C.H. Beck 2008); Popa and Moise (n 63) 227. 

70 The Romanian certificate of inheritance has had an increasingly important 
role. Before the entry into force of the new Civil Code, it was generally considered 
that the certificate did not bear evidence of the property rights of the heirs over the 
goods indicated therein, as part of the estate of the deceased, as discussed by 
Gheorghe Dobrican, ‘Certificatul de moştenitor – titlu de proprietate pentru 
moştenitori’ (2011) 6 BCLN; Mircea Ionescu, ‘Procedura succesorală în lumina noilor 
modificări aduse prin art. 109 din Codul de procedură civilă şi prin Codul civil care 
va intra în vigoare la 1 octombrie 2011’, (2011) 4 BCLN. The entry into force of the 
new Civil Code settles this issue, by expressly affirming the evidentiary role of the 
certificate where rights of property over the estate are concerned. 
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been discussed whether the certificate delivered at the closing of this 

procedure has the nature of a convention. Although this certificate is 

issued as a result of an understanding between the interested parties, 

it has been noted that the deliverance of this instrument by the civil law 

notary can only take place within the specific legal framework, in 

compliance with the legal provisions referring to competence, 

applicable law, capacity and vocation to inherit, etc.71 consequently, 

the certificate is more than a convention between the heir, it is a 

specific instrument delivered as a result of a non-contentious 

proceeding.72 

 

IV.5.4. The Romanian Certificate of Succession is a valid title 
for the inscription of property rights in the land register 

Although, according to Article 887(1) of the Romanian Civil Code, 

the rights in rem obtained by way of inheritance can be acquired 

without inscription in the land register, such inscription can be 

operated when a certificate of inheritance is presented.73  

 

IV.5.5. Modification and annulment of the Romanian 
Certificate of Succession 

Simple errors or omissions that affect the certificate of 

inheritance can be rectified by the civil law notary, either upon request 

or by the notary’s own motion. In all cases, the heirs must be 

summoned. However, where an heir that has been duly summoned 

did not appear before the notary, it shall be interpreted as 

acquiescence to the rectification. 

                                                            
71 Popa and Moise (n 63) 228. 
72 ibid. 
73 Art 24(3) of the Law n 7/1996 regarding the cadaster and real-estate 

publicity, as republished in the Official Gazette, Part I, n 720 of the 24 September 
2015 an as subsequently amended, expressly states that the property rights and 
other rights in rem over real-estate in Romania can be registered according to the 
provisions of a certificate of inheritance. 
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Where the certificate does not comply with the relevant legal 

provisions, it may be annulled by a court of law. Also, where the parties 

agree, they may enter a convention for the voidance of the certificate. 

Subsequently, the civil law notary may issue a new certificate, in 

compliance with the relevant legal provision. 

 

Conclusion  
There are many similarities between the Romanian private 

international law in matters of successions with cross-border 

implications and the system proposed by the Regulation No 650/2012. 

Accordingly, although the Regulation will undoubtedly facilitate certain 

aspects regarding recognition of court decisions, acceptance of 

authentic instruments, enforcement etc., it is to be expected that its 

application shall not generate significant changes where the law 

applicable to succession is concerned. 

Moreover, an instrument that is in many ways similar to the 

European certificate of succession already exists and has been 

successfully employed in matters of succession for over sixty years. 

The Romanian certificate of inheritance will help pave the way for the 

circulation of the European Certificate of Succession and will hopefully 

facilitate the completion, in our country, of one of its major purposes, 

i.e. to be accepted by third parties, authorities, etc., as a valid means 

for the demonstration of the status and rights of heirs and legatees, 

and also of the attribution of assets forming part of the estate of the 

deceased. 
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